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ABSTRACT 

The purpose of this research was to examine recent legis- 
lation mandating warranties in Defense ACQU1S1t 10M ie 
examination comprised three discrete phases; 1) the definition 
of Defense warranties and a comparison with standard commercial 
warranties, 2) examination of several contextual relationships 
affecting the acquisition environment, and 3) a review of 
legislative developments occurring between the Spring oi. 
and the Summer of 1984. 

As a result of this analysis it is concluded that the 
issue of Defense warranties is more complex than initia 
recognized by Congress, We Le cycle cost implicationsmem 
Defense warranties are poorly defined, and the intent of the 
initial warranty legislation was poorly conceived andyeon. 
veyed. This study recommends that comprehensive examinaeaen 
of Defense warranty cost behaviors and enforcement practices 
be conducted in order to determine the most effective structures 


to implement the requirements of the legislation: 
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To INTRODUGCTRe 


A. BACKGROUND 

The use of warranties in commercial transactions has be- 
come commonplace to the point of being an implicit requiremem 
to the marketing of virtually every product or service in tie 
United States. In Defense acquisition, warranties have not 
been received with such universal acceptance, either by con- 
tractors or by the procuring agencies. The purposevoi sage 
thesis is to analyze the development of warranty issues over 
the last several years and to address the viability of the 
blanket warranty requirement imposed by recent legislaticonman 


all Defense weapon systems acquisieronee 


Bs. POCUS OF THE RESEAReH 

The focus of the research for this thesis was two- folder 
First there was a necessity to develop some understanding GE 
the conceptual development of the warranty in American commerce 
not only within the private sector, but also uw rteuneeed. 
Defense industry. The second direction of the researc eae 
was toward the recent developments in legislated warranty spae. 
visions within Defense acquisition instruments. Why the osm 
1s perceived as a problem, the Congressional intent in solving 
the problem, the Department of Defense actions taken in the 
face of Congressional guidance, and the responses of acquis mua 


practitioners throughout the Defense Acquisition proceso. 


Pmmiiscsieomthnat have to be considered before any understanding 


Peesow tO emmeloy Warranties can be derived. 


MeO bECTIVES OF THE RESEARCH 
The discrete objectives of the research for this thesis, 
then, can be categorized as follows: 
imaevelop a historical context 


2. develop an analysis of warranty provisions and their 
attendant COStsS and benerits 


5. trace the current legislative history of warranty 
provisions 
Dee RESEARCH QUESTIONS 
Ehesprimary research question was: 

How did the Department of Defense and the Defense industry 
miplement the requirement for the private sector to warrant 
weapon systems as provided for in P.L. 98-212 and what are 
the implications of this implementation? 


Suectdiary research questions were: 


1. What constitutes a warranty as defined by commercial law, 
Zemicanaweconmeretale practice .and P.1L. 98-2127 


2. How did the mandated requirement for warranties on DOD 
weapon systems acquisitions evolve? 


53. How have the various agencies within the Department of 
Defense interpreted and responded to the requirement for 
Wanranties ? 

4. What effect will the law mandating warranties have on the 
Sesteor weapon Systems acquisition? 

Eee kREOEARCH METHODOLOGY 
icsineroduction to the topic, and the source of most of 


the background data regarding types of warranties and their cost 


implications, resulted from a comprehensive literature review. 


It was only as the research unfolded that thene=beeaimeee = 
velop any sort of legislative history to the warranty proyioaeee 
The basic conception of the legislation was gleaned =t1onmea 
interview with Mr. John H. Metzger of Senator Mark Andrews' 
staff and from a speaking engagement before the Nationaiecous 
tract Management Association of Mr. Alan R. Yuspéehy a memoen 

of the General Counsel, Committee on Armed Services of the 
United States Senate. Pentaconmamd Industry perceptions aad 
implementations were garnered both through interviews with 
various acquisition executives and through analysis of numenom. 


memoranda and pieces of correspondence. 


Fo SGOPESOF “iies Un 

The scope of the study is defined by what will not be 
attempted. As the current warranty legislations auaiicee 
result of the Congressional oversight process, there sisson 
discussion of the relationship between Congress sander 
Acquisition process. However, an in-depth eamalysis orem. 
Congressional oversight process iS neither desipcdeic 
attempted. 

Warranty issues are strongly intertwined with a numbereo: 
cost and pricing issues. However, to fully develop eta wea 
models and probability concepts necessary to quantieye ee 
costs in even one case, given that one could assume (iio plemem 
of variables that would be required, is beyond the scope of thus 
study. Even a simple model dealing with the pracing 30 pe a 


ranties for non-reparable items contains 24 vardab lecmanceeme 


ine 


equi ron lieeenadd1tti1onally, such a level of detail is 
unnecessary to understand the basic cost relationships of 
founeameres.,  Ihererore, rather than develop discrete models, a 
generic overview of contractual cost behaviors, both with and 


frcidout warrdnties, will be explored. 


Gree GIMITATIONS 

It was only late in the research process that any sort of 
even basic agreement as to how to proceed was reached between 
Woneress, DOD, and Industry. Due to the currency of the 
maeoleme the long term effect of the legislation has not yet 
become clear in terms of legal precedents, costs, or management 


mequairements. 


Pee DEFINITIONS 
For purposes of this study, the following definitions are 
Mmoovided {2:634, 1423]: 


ieamiidrranty - A warranty 1s a statement or representation 
‘made by seller of goods, contemporaneously with and as a 
Mawewore(aj/econteract of Sale; though collateral to ex- 
press object of sale, having reference to character, 
Tite emer wthebe Of GOOds, ana by which seller promises 
Pemiidemedkes COMmIMNSUYTe that certain facts are or shall 
be as he then represents them. 


[It is] a written statement arising out of a sale to the 
consumer of a consumer good pursuant to which the manu- 
PvCmet malo tthiwltonr. Or retarleér undertakes to preserve 
Toititeuii ehe Utility or performance of the consumer 
good or provide compensation if there is a failure in 
Meilaity ©r performance; or in the event of any sample or 
model, that the whole of the goods conforms to such 
Samobeorwon model. [2:1423] 


feeeeouaranty - [A guaranty is] a collateral agreement for 
Deneommanee Of another's undertaking. [It is} an 


diet 


undertaking or promise that 1S collateral comp aie 

or principal obligation and that binds the guarantors 
the event of nonperformance by the principalyobligor, 
fIt is] an undertaking by one person to be answerable 
for ... the due performance of Some CoOntraeupomecame 
by another person, who himself remains liable stem pa em 
perform the same. [2:634] 


'Guaranty' and ‘warranty' are derived from the same roo, 
and are in fact etymologically the same word) the 7c) 
the Norman French being interchangeable with the English 
'w'. They are often used colloquially and in commerevam 
transactions as having the same signification, as where 
a piece of machinery or the produce Of “an CSmamome 
'guarantied' for a term of years, ‘warranted’ Demo mem. 
more appropriate term in sWch @ Cases eiaccom 


On the part of the warrantor, and the contraceismyoe 
unless it is strictly and literally performed, woilew 
guaranty 1S a promise, entirely colllareraicemare 
original contract, and not imposing any primary liabiige 
on the guarantor, but binding him to be answerable for 
the failure or famwilt of another. (1) cas) 


[This distinction notwithstanding, for the purposes of 
this study the terms “warranty” and "guaranty wii 
assumed interchangeable unless otherwise specified. ] 


Weapon System - Although not codified until Pate inane 
process of developing this study, the termeiyvcanen 
system" will be defined as it appears in the FY85 Defense 
Authorization Act. Thus ‘weapon system’ means items (Gia 
can be used directly by the armed forees tovear,, sau 
combat missions and that cost more than S100 °000"en fom 
which the eventual total procurement cost is more than 
$10,000,000. Such term does not include commercial items 
sold in substantial quantities to the genera leaaaieemes 
522405] 


ORGANTZALION OF Tie sain 


Chapter II describes the basic coneept and nau peewee. 


basic commercial and Defense warranties including Cost econscaa. 


erations. Chapter III introduces several contextualeceme ne. 


for consideration in order to understand the recent fecis ii 


history. Chapter IV outlines the currene tects 


eZ 


developments of warranties. Chapter V summarizes the data 
paesemieeca, and the final chapter offers some conclusions and 


recommendations for further analysis. 


i 


lit) THE WARRANTS 


A. INTRODUCTION 

Understanding the nature of warranties is integral to the 
development of the current historic perspective Of wari aeaee 
Implied warranties will be introduced and express warranties 
will be presented in terms of a general concept, bas1e manages 
ment considerations for both the buyer and seller, anaqwbpacue 


cost analysis considerations for the buyer andwcc mice 


B. IMPLIED WARRANTIES 

Implied warranties are "read into" contracts by common law, 
even if the specific language is not addressed. [4:40] Typieam 
of classical implied warranties are: [4:41-45]| 


1. that the seller has title to the goods or will haveswieg 
title to the propere, 1S tos pace 


2. that the buyer shall have the goods free from all claims 
Of Other persons, 


3. that the goods shall be free from encumberances except 
those specifically stated, 


4. where there is a sale by description On ysanplermene 
goods shall comply with the description Gr theysampiee 
and if sale is by both, the goods must comply with both 
and be of equal quality, 


5. where the buyer makes known the particular purpose for 
which the goods are to be used and relies on the seller's 
skill and judgement, a warranty that they are reasonably 
fit for such purpose= is imp aca 


6. where the goods are bought by description from the seller 
who deals in goods of that description, there iS sana 
plied warranty that the goods shall be of mercehaneamr 
quality, and 
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7. if the goods are sold for human consumption, it is 
Mignedmtnate tivey dre s1t therefore. 


(ee EXPRESS WARRANTIES 
Memcencral, Concepe 

In a standard commercial warranty the seller warrants 
that seller-designed systems, accessories, equipment, and 
Pees Shalivbe free from defects in design, material, and work- 
Gomis and shall conform to the detailed specification 
Zo Memeenments Over some specified period of time. [2:1423] 

Such a Simplistic arrangement is seldom utilized in 
Weapon System warranties. For reasons which will be addressed, 
there are numerous variant weapon system warranties, some 
Mien Minrer standard commercial practice and some which do not. 

2. Advantages to the Buyer 

fie ddigimtages te the Customer of even a simple warranty 
Meewtiat there 15 some indemnity against premature failure or 
latent defect, and also that both the seller's and buyer's 
meeemeron to product reliability is maintained, thus highlight- 
iMemimproving availability and operability. [5:355] The seller 
feemade to “stand behind his product." Although most manu- - 
mreturers see the marketing necessity to maintaining a good - 
ope acion, in Oun increasingly litiguous society, an express 
Warranty makes the issue less an act of faith and more a legal 
requirement. 

There are other benefits, however. The greatest apparent 


Peterit attending the inclusion of warranties in contractual 


shes 


clauses is the strictly financial one. The wayvane eee ee 
vide for the repair or replacement of defect iver nr enema 
components during the period of coverage. This can Deweuties 
prorated through the usable life remaining in the (ome cere 
1s typically the case in the enforcement Gf automob mi meme 
warranties, or it may be simply a "free" replacement Or Trepawee 
While there is always a cost associated with a warranty, in 
the case where the buyer "picks up" a standard commercial wae 
ranty at no nominal additional cost, the repair or replacement 
1s virtually free. [6:46.703d] Another financial benefit 
which, although passed up by the Government through its poimme 
of “self-insurance” is the liability for folWow-onmeon 
"consequential" damages resulting from a warranted failure: 
[7:4-H-95] Frequently, limited commercial warrantiecsmexcimae 
indemnity for consequential damages, but it rendans aeetene. 
legal issue nontheless. [8:E-7] 

There are a number of other benefits which accrue to 
the Defense customer when warranties are applied. In the case 
of military equipments, probably the most significant benefit 
is the long term retention of the contractor’s interest (ieee 
equipments' life cycle cost. Rather than remaining ignorantmee 
the condition, reliability, maintainability, and@ field sper. 
formance, the seller will remain in contact with his equtpmeme 
for the period a warranty is in place, taking the oppo, euimee 
provided to evaluate, document, and improve 1esmeu7 a eer 


fUtTUTEe PeTiommamec | >> 57 
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Tiweoumdativity which will receive increased contractor 
aoe elenmecap plese £O the review Of Contract specifications for 
design and performance as arornitea by the Government. When it 
is a legal requirement for the contractor to warrant performance 
A the level called for in the applicable standards, there will 
Demincentave provided for the contractor to review the technical 
and pertormance requirements with a keener eye. [9:2] 

Another positive aspect of the inclusion of warranties 
meune potential for increased availability of a weapon sys- 
Memcinply because the interest of both the Government and the 
eemeractor will be maintained in the equipments operability. 

i 2 | 

Coneredwration management could also be enhanced, depend- 
ijeeupon the nature of the warranty provisions. [5:356] There 
Paeeene Incentive for each equipment to begin the coverage 
period in as good a shape as possible, there will be incentive 
Momethe COntractor to keep every equipment as up-to-date as 
possible, and there will be incentive to track the individual 
maintenance history of each component to verify causes of 
failures. There will also be a desire on the part of the con- 
jmeretor to keep each component in a standardized configuration 
because it will minimize any contractor level trouble-shooting 
Sere pair expenses if every component is identical. In 
mageeion to keeping track of each component and providing 
Soilmreuration management, a warrantor may find it cost efficient 


mompertorm some periodic maintenance checks, such as annual 


ee 


inspections or bench testing after so many Operatamom cues 
The cost of planned maintenance actions is alwaysileoemeeu an 
those associated with casualty maintenance. Planned 
maintenance may be "gratis" like the thousand-mile check-up, 
or it may be an express conditional C€OSt O@peconu1 nee 
warranty coverage. In either event, it simply Gmeotponae 
some discipline into the idea of maintaining the Gomenscr ome 
arc ciimron. 

The final benefit comes to the Government ina vara 
of costs avoided. The prime cost avoided in terms of material 
support is in inventory costs. [10:8] Inventory volumes=ataa 
organizational level will not be radically affected becausemam 
the requirement to maintain insuranGeyspares (tGmolipeemwen > ae 
ventive and corrective maintenance actions. However, at the 
wholesale level there will be considerable savings. Because 
the contractor will provide the piece-parts support for intems 
mediate and depot-level maintenance. Those are parts thauewaeee 
not have to be purchased, transported, stored, preserved, 
maintained on stock records, inventoried and reinventoried, 
euarded, replaced when damaged or lost, issued, and accouneem 
fOr seni 09 | 

Another savings comes in the training sometec ine ae 
to troubleshoot and maintain newly introduced and technologically 
unique equipments. [10:10] Rather than having to provide po- 
tentially expensive career-pipeline training for new teenie ae 


the Government can rely on the contractor fOr sie Wee 
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dimipomemenintroductory phase of the equipment life and can 
then provide package training for technicians who are already 
fimmitdr with the equipment from on-the-job observation and 
eperation. 

While there might be savings in school seat require- 
ments and the development costs of a new technical curriculum, 
there are concomitant direct costs savings in terms of 
@-e@imieian manning, particularly for shipboard Intermediate 
Maintenance Activities. [11:9] Manning aboard all ships is a 
Semetoant problem. “There 1S mot enough space on the ship to 
Mitmarl the mecessary talent, and the necessary talent is not 
meevayS available to go to sea: This is particularly true in 
[/tjemcase Of technicians experienced in high-technology equip- 
Memes who either move into civilian industry or are retained in 
the service by detailing them ashore. By supporting maintenance 
tasks with a contractor effort through a warranty commitment, 
scarce shipboard billets and man-hours are freed to work other 
Eeerorities. 

Another cost avoided in the maintenance world is in the 
eoimapments required to perform necessary trouble-shooting and 
iieemeenance. It 1s not uncommon for high-tech test equipment 
femme. Of itself, Scarce, expensive, and hard to maintain or 
replace. All the costs associated with the establishment and 
maintenance of an appropriate field, intermediate, or depot 
Merve! repair Capability are avoided as long as it remains the 


BemrractoOr’s responsibility. 


1 


The last of the consumer's SaVingS See eereaae. 
realized, but is significant, nevertheless. One interviewee 
suggested that as a result of the contractor bearime  titcumeeeee 
of any repair or rework effort directly out Of ¥co71 jem ue 
profits, such a process is going to be made as cCost-circemmes 
as possible. The costs to the Government witcmeeeeco 
date maintenance costs are supported or fully borne, will then 
De™ mean inaezed. 

3. Wdyantaces Meo cle scumer, 

One of the distinct advantages to maintaining a warranty 
for the seller is the limitation of liability regarding some 
combination of covered failures or defects, time @pemieqea aa 
incidental costs inetlrrred due to a@ failure. | 82cm 

There are other benefits. as well Sina tawee, thereuae 
the aspect of "good will" involved when a company stands behind 
a product in terms”"of its reliability. The customer is sae 
Satisfied because of the apparent savings (which may or may not 
be related to any actual savings) in the maintenance of the 
equipment. All of this leads to an enhancedwcorpciaeewo, 
predwMet imace. 

A warranty program provides a huge cadre of quality 
inspectors with no vested interest in the future of Lhe compa 
and no fear of being outspoken regarding design or producuaom 
def €ctSeaethe seuls Lome 1s ae 

Corporate profits are tied directly to the minmiezo eee 


of any warranty related costs, providing a very ederimpece ae 
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Gavect economic benefit. Another layer of profit may be 
Plcamedmoy the COntractor when the warranty calls for pedi- 
greed repair or maintenance support. In discussions with 
@enmteractors, most Claimed to be unwilling to warrant an 
equipment that has been repaired with off-standard components 
Mien may aLitect performance. The similar practice of 
requiring expensive periodic preventive maintenance checks by 
the dealer is common with automobile warranties. 

Another potential benefit is that the Government 
learns to rely on the technical capability and experience of 
fmmemeontractor. [|5:358] When the warranty expires, that ex- 
Pertise Can become very expensive, but because the Government 
iayenot have built in its~own technical capability, the 
Pemercunity CoOSt to forego contractor support may be excessive. 

Pecououlwn tOurneC meliance on the contractor for 
mere tOolloOw-On SUppOrt 1S the general reliance on the con- 
Mmedetor aS a Capable and responsible entity. This provides an 
Poemwtor that Contractor in future negotiations. Emphasis 
meeaquentiy is placed on the proven provider as compared to 
the cheaper yet Meteo ly Similar newcomer. 

4. Difficulties in Warranty Management for the Buyer 

While warranties can be a useful adjunct to the 
acquisition, operation, and maintenance of an equipment, they 
are certainly not a panacea without any problems. 

The administration and enforcement of warranty provisions 


memeragdressed in the Federal Acquisition Regulation (FAR) as an 


eM 


issue in the process of determining the Suitapii eee 
warranty for a specific€ acquisition.) |G .0eo 

There must be some assurance that an adequate system 
for reporting deficiencies exists or Can De vestam ee ones 


adequacy of a reporting system may depend upon such factors 


as the 
1, nature and complexity of the ecm, 
2. location and proposed USce Grete maucim 
3. storage time for the item, 
4. distance of the using activity from the source of eam. 
item, 


5. difficulty of establishing the existence of detvcreneaes 
and 


6. difficulty in tracing responsibility for detvetenaies 
The issue of enforcing warranties was clearly documented 

in a recent General Accounting Office (GAO) study relating to 
warranties. [13:1-7] In a review of waste water treatment 
facilities supported by the Environmental Protections ac 
(EPA), the study found the enforcement of warranties to be 
lacking. Because there was no formal procedure for warranty 
application, it was not unusual for EPA facilities @eompoam 
costs properly chargeable to contractors’ warranties. Persone 
were inadequately indoctrinated in the appropriate procedure to 
follow when a warranted equipment required maintenance. Docu- 
mentation regarding which equipments had warranties in force 
was poorly maintained. Warranties were allowed to expiremon 


long lead time equipment purchased in advance before those 


Is 


equipments were even operated. Contractors were allowed ex- 
Sessivemernicemerlods to Correct warranted deficiencies. In 
one case, the contractor took sixteen months to repair a 
Popcorn. Im Some Cases EPA, in a-desire to expedite a 
meopait paid £Or potentially warranted repairs rather than 
femainougm thesadminasStratave precess of holding the con- 
tractor accountable for timely relief. [13:1-7] 

Pieaietnerestiday ~econducted in 1975, GAO examined 
the failure of the Department of Defense (DOD) and the 
General Services Administration (GSA) to obtain the full 
Denerit Of available truck warranties. [17:ii] In addition 
mMemaddressing the development of more advantageous warranty 
terms (Similar to commercial terms), aggressively pursuing 
billbacks, and improving management surveillance, it was 
peeaent throughout the report that there was no consistent ~ 
understanding by the users regarding what components were 
warranted and when. 

Another common problem with warranties is that the 
iPmela level technician may knowingly or unwittingly invalidate 
Warranty coverage. The basic operation and maintenance manual 
melating tO a major complex equipment installed in a large 
number of Navy ships explicitly tasks the technician with 
eetempting to repair (thus invalidating) warranted components 
mimene Name of technician training. 

A more common problem concerning the enforcement of 


warranty claims can be illustrated by the experience at a 


UES 


major military public works center. [14 |) peepee 
Spigots was received for subsequent installatdomsiieyar wee 
plumbing applications. It was soon determined that about 
half of the spigots leaked excessively through the casting 
upon installation. Because the spigots were small and 
relatively inexpensive, it was significantly €asien ero. 
plumber to simply take a number of spigots to each installa- 
tion site, find a good one by trial and eCrror; samdecace ae 
the unusable albeit warranted castings. 

Another problem for the consumer, balancing a poOtemiaeam 
advantage enjoyed by the contractor, revolves around the wom 
viously discussed requirement for pedigreed) pangs uae 
requirement would appear contrary to the €urréeme Yeyouedee 
interest in the concept of reducing the Costs of @epanmaee 
and consumable parts acquired for replenishment veeunderea. 
concept of breakout, emphasis is placed on the purchase uo 
such parts from contractors other than the princes caged 
system contractor. The competition and imprevenenrecoeen 
industrial and mobilization base fostered by such action 
could well be negated by a requirement to) puGelacem aco aees 
parts for warranted equipments from the prime Contracuers 
[PS so E02) 

A problem with great potential to disrupt the flows 
resources in a wartime environment surrounds the capabilatyeoe 
a contractor to simultaneously support both a productions 


a repair/rework capability. [16] In such @ situa eroneeee 
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which small businesses are particularly susceptible, a con- 
tcacehous Ss resource constraint may not be an issue unless there 
Memceme Substantial and unforeseen repair requirement. In 
Such a case, the contractor may be hampered by the physical 
@ipaecity Of his plamt and equipment, there could be a lack of 
qualified technicians to support an increased labor force, or 
the raw materials or subcontracted parts may be unavailable. 
In any event, the ability to simultaneously support a combat- 
level production and rework capability could suffer. [16] 

Wawlc It was nOtcamin a previous section that one of 
[mee advantages to installing a warranty is the minimized re- 
@m@erement for field-level technicians, there is an obvious 
deficiency inherent in such an organic drawdown. Not only is 
Meche the risk that, when deployed to a hostile environment, 
mertical equipments will be out of commission lacking tech- 
Nicians trained in casualty maintenance, but at a more basic 
mvyel, there may not even be the requisite trouble-shooting 
capability to identify required repairs and relate them to a 
eeeeitic warranty. [11:15] 

Sieve auDadstce DeWeriteGo the concept of warranties 
1s a general improvement in reliability and subsequently an 
Mmiletease in Operational availability, whenever there is a 
meaorrement to repair a defective component, it normally must 
Memeransshipped to the contractor's facility. Such movement 
Meammoiiy reduces the operational availability of the component, 


Meeedaas tO the cost of the program for both the user and the 


(age, 


contractor. [1:21] The added cost becomes even more frus- 
trating when, upon receipt of the alleged defective ecaquniamenm 
at the contractor's plant, there is found to be no defticvemes 
Piles a sy) 

>. Difficulties in Warranty Administration for the Seigiam 

There are drawbacks to warranties for the seller as 
well. The contractor is faced with two basic categories of 
difficulties imposed by warranties. The first is Strietme@aes 
assumption, and it is the easier of the two to quantity =aae 
negotiate. As an implicit requirement of the warranty jap 
contractor will have to maintain a stringent quality assurage. 
program which may involve a broader set of expenditures = iia 
would be required) without a warranns 
The greater of the two problems for the cemtraetom 

and obviously more difficult to put a dollar figure on; eee 
concept of risk assumption. In a direct sense, theme ie 
risk to corporate profits when a component Gomarnamceas 
However, there are other subtle risks with which the contractor 
is faced. For instance, the contractor 2s nOtpenIiwe meee 
that there will be a continuing supply of technical expertise 
and plant capacity to support simultaneous production and 
repair, but also is betting that the opportunity costs of 
maintaining such a capability will not eclipse any potenteuam 
profit lost because of an inability to shift production asa 


tO ajynew product lane ssi, 
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Another facet of this risk beginning to receive at- 
tention is in the management of subcontractors by the prime 
contractor including increasingly more complex indemnification 
miauses in lower tier contracts. While warranty costs could 
become the shared responsibility of the prime and any subcon- 
fjeaectors, implicit in the Warranty is that any subcontractors 


will continue to remain in business and support the product. 


Mee SASTC WARRANTY COST ANALYSIS CONSIDERATIONS 

(iwilewtt Us recognized thar there are philosophical and 
legal implications to the inclusion of express warranties in 
Meaquisition instruments, there are also complex cost implic- 
implications. 

A comprehensive Government warranty cost analysis model 
meviewed by the researcher is one developed by ARINC Inc. for 
the Rome Air Development Center. [17] It is the opinion of 
the researcher that, while cost models are useful for some 
aspects of cost analysis, most embody two basic generic de- 
mmerencies. Ihe primary problem is that they are algorithmic 
in nature and, in order to be useful, must be utilized in a 
mathematic environment where every variable in the model re- 
Meeres the assignment of a discrete value. Such models can 
become cumberson and confusing for the average consumer. The 
Stier problem is that any such model is incapable of providing 
a side-by-side comparison of costs (with and without a warranty) 


Without a significant amount of manipulation. 
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A. NUMBER OF UNITS PURCHASED 
ie OPERATIONAL UNITS 
Ze MINIMUM NUMBER OF SPARES 
a. INITIAL SPARES 
be REPLENISHMENT SPARES 
Bs PURCHASE PRICE PER UNIT 
Cy NUMBER OF OPERATIONAL UNITS 
1. OPERATING HOURS PER MONTH PER UNIT 
ae EQUIPMENT LIFETIME 
ae WARRANTY PERIOD 
a. GRACE PERIOD 
Ds LENGTH OF COVERAGE (CYEARS OR OPERATING HOURS) 
Ce START TIME FOR TIME-PHASED INTRODUCTIONS 
Ds COST OF MODIFICATION 
E. PREVENTIVE MAINTENANCE COST 
F. DIRECT COST PER FAILURE 
i AVERAGE LABOR HOURS PER FAILURE 
fae AVERAGE LABOR RATE PER FAILURE 
EI AVERAGE SHIPPING COSTS PER FAILURE 
4. AVERAGE MATERIAL COSTS PER FAILURE 
G. MAINTENANCE SUPPORT COSTS 
1 INITIAL SUPPORT COSTS 
a. TEST EQUIPMENT 
b. TRAINING 
c. DATA 
Zs RECURRING SUPPORT COSTS 
a. MAINTENANCE HISTORY RECORDS 
H RISK FACTOR 
il. INCREMENTAL RISK BURDEN 
a. TECHNOLOGICAL QUALITY 
Be CONTINUING DESIRE / CAPABILITY TO SUPPORT MAINTENANCE 
Za CONTRACTOR FEE 
5 INVENTORY MANAGEMENT COSTS 
a: OTHER 
IE WARRANTY ADMINISTRATION COSTS 
a. TESTING 
Bs COVERAGE RECORDS 
Cc. LEGAL PROCEEDINGS 
d. COST OF OPERATIONAL TIME LOST 
e@. REPORTING SYSTEM 
i; TRAINING RE: WARRANTY SYSTEMS 
2. WARRANTY PRICE 
Ze CONFIGURATION CONTROL 
4. LOSS OF SPARES “BREAK-OUT” CAPABILITY 
as LOSS OF ORGANIC MAINTENANCE CAPABILITY 
6. PROGRAM COSTS 
LEGEND 
= NO CHANGE O NO COST / NOT APPLICABLE 
+ HIGHER COST - LOWER COST ? INDETERMINATE 


Figure 1. Simplified Warranty Gest me. ee 
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Figure 1 provides a simplified accounting of the basic 
costs occuring in warranty analysis along with a legend con- 
Panimer cost behaviors for both the Government ("G") and the 
contractor ("'K'') where there is a warranty in place ("'WITH") 
and where there is not (''W/O"'). 

iic tir Stemor: Haencose elements 15 the number of units 
perchased, Components of this number are the number of 
@eerational units required, but also the number of direct 
Wemlacement Spares that are expected to be required to main- 
Benecome Specit1¢c JTevyel Of eCquipment availability. fhe 
fares requirement consists of some basic minimum level re- 
Guirement (inSurance spares) plus the level of spares expected 
memmpie required over the life of the equipment {replenishment 
meones). if the responsibility for providing spares coverage 
Meeones a responsibility of the contractor due to a warranty 
Mmaovision, the costs of providing the spares will also shift. 

When analyzing purchase price, an assumption in this model 
is that the costs of warranty provisions are not reflected as 
fmerrrcct Clement of the purchase price. As a practical matter, 
Miere 15 moO assurance, per se, that some cost of the warranty 
tamenbe applied to the purchase price. This is particularly 
true in a cost reimbursement type contract. While validating 
other non-related cost elements will help to avoid padding to 
pay for a warranty, finding such increases are extremely 


difficult. [18] 


758) 


The next component of cost comparison 1S asSsocia@equ wien 
the number of operational units. There are two assump some 
implicit within this segment. First > Giaceic eee ee 
definitive cost applicable to owning and operating a pirecomen 
equipment over some finite period and, sSe@eondy tier 
ranty provision will extend this finite operational life yo tea 
equipment. Considering these assumptions, them, when awe 
ranty is applied, operating costs will rise Concomitanem. ee 
operational availability. The length of the warranty coverage 
period itselft wililenedit 7 Bencse ocr. 

Direct costs of modification will be greater for the iam 
responsible for the bulk of the reliability improvements. |g 
One potential twist to the issue of modifications which needs 
to be recognized, however, is that in the situation where there 
are dual sources, the primary source may be ablcmee accomplish 
a change with little or no cost impact, while a yeompe cee 
secondary source established through some provision for data 
rights may experience (and claim) greater costs in the aimpden 
mentation of the same change. [19] 

That situation aside, the trading of cost responsibimeeee 
in the case of modifications will still not necessarily be 
linear. A contractor will tend to apply most™attention=tomem. 
front end of the warranty, where there is some assurance of 
payback before the warranty period expires, [5.7352] 0neea. 
other hand, where the owner acts as a self-warrantor, the 


researcher has found that the inclination would be to apply 
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fedittecation and improvement efforts and costs uniformly to 
Poeintaan maximum reliability over the life of the equipment 
rather than over the life of the warranty. As a sidelight, 
maiemGcosts of modifications to equipments normally increase 
fiemease. AS equipments get older, they tend to be relatively 
mewcapable and therefore nééd more “help'’ to remain com- 
weeerive in their current technological environment. The net 
Mmeoult is that there will be some difference with a warranty, 
pie ices GCerinition is not as clear as in the case of some other 
eects. [10:5] 

Mente pecats to tne researcher that the cost of preventive 
maintenance changes with a warranty. A precondition of many 
fewemanties 15 that the unit in question must remain sealed to 
ote warranty invalidation, or at least that maintenance pro- 
Gedures are strictly controlled. One reason for this requirement 
75 tO avoid any consequential internal damage by a heavy-handed, 
Mienained, Or inexperienced technician. The implication is 
Sia preyentive maintenance will be minimized or at least 
mBeeotively simplistic in order to avoid compromising the 
mmecerity of the warranted equipment. In the case of an unwar- 
famecd CqQuipment, a full preventive maintenance effort will be 
Mm@eertaken in order to maximize reliability and operational 
Marapility. For the Navy, this is a sizable centralized data 
and material management system with far-ranging cost implica- 


fees. Again, the reverse condition is not true for the 


ult 


contractor. Where the contractor 15° netestppon en eee 
warranty, the preventive maintenance COStS areuessene ame 
zero. These costs would be limited to whatever preservation 
effort must be applied in the period between manutacturow im 
delivery to maintain the full operational capability of the 
equipment and the level of specification Cal ledut om sie 
contract. However, where there is a full warranty in places 
it may be desirable to have some capacity for the comeraeuam 
to provide routine inspection and preventive maintenance 
checks. Such a situation would be beneficial for the Goverme 
ment, obviously, but it may be beneficial for the Gomer ace 
as well. A routine inspection program could minimize false 
pulls (fully operational equipments returned in seniors 
corrective maintenance) or could reveal weaknesses which, when 
corrected, could potentially improve performance when some 
measure of reliability is being warranted, in turn increasing 
profits. So, while there is certainly a variance in CoOStsieum 
the Government when a warranty is in place, there is Omi 
probability of cost increases for the contractor whieh woume 
be contingent upon his planned level of effort. 

A cost which would seem constant throughout the analysis, 
but which in fact varies greatly from One Situatigmeeoee 
next, 1S associated with the direct costs per equipment tania 
There are four basic components commonly attributed tomda nee. 


fajgluyeseest: Mii 


SZ 


imeeavietave labor hours per failure, 


Meummanerage labor rate per failure, 
peeeaverarse Shipping costs per failure, and 
meraverage Material costs per failure. 


feeehiout a Warranty, the comtractor will incur virtually 
jmomiabor hours, unless one counts any engineering effort spent 
Saeatauitousily™’ analyzing the failure in terms of a potential 
feemrtcation. All the costs for repair will be expended by 
the Government. There are some variations when a warranty 1s 
in place, however. There will be a shift in maintenance labor 
hours from the Government to the contractor. The shift will 
not be total because there is still some customer time invested 
meeme orfanic leyel in trouble-shooting to validate the failure 
fmmepreparing the equipment for contractor availability. Con- 
feemals labor Costs are relatively fluid when compared to the 
Governments labor rates which remain generally constant as a 
mem@erton Of both wage rates and staffing in the military and 
mmeeltan tederal service. [20] However, it appears to the re- 
fmamuemcr that the ayerage labor rate for a contractor's warranty 
Meennicians should go down. No longer is the failure an iso- 
lated case being evaluated by a sophisticated engineering team. 
Pmener, although the contractor would argue that top talent is 
Sere! required, an efficient contractor would hire a squad of 
Meeoeiighly trained technicians to effect repairs with a mini- 
mum impact on the production line or the R&D staff. [18] The 


meeease Shipping cost per failure, defined as any cost directly 
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involved in either packing and transporting the atftectequumes 
to the maintenance facility or in transporting the appropri. 
maintenance capability to the site of the Gaultier 
higher whenever such transportation takes place over a 

greater distance to some remote location. ~Wnitlom= ene eee 
potential that a contractor's maintenance racility scoumame 
closer than the Government's, in the vast majority of cases 
(owing to deployed equipments and organizational level 
maintenance capabilities) the Government maintenance operation 
Will pe Gloser- 

The last component of direct failure Costs 1S inaecmuae 
costs. Logic dictates that the total material Costs ame 
greater for the party charged with administering the warranty 
and accomplishing any required repairs. It is the researcher's 
experience that average material costs @re depen@entaupen the 
predictive capacity and accuracy of applicable inventom ee) a. 
tems and therefore it would be difficult to predict a Congas 
sponding discrete cost value. However, even where wtie rep ems 
is the responsibility of the other party, semesle ge. 
inventory investment will be required as insurance items with 
all the concomintant inventory carrying costs, thus deévelopamm 
a minimum average material cost in either situation. 

The next category of investment 1S im €OStsS derinecama- 
"maintenance support". The concept of initial maintenance 
SsUuppOrt COSts COntaims “unmcec categories, any one of which 


severely compounds the complexity of the cost analysis. While 


Biennedurrement fOr LéSt equipment seems benign, with the 
Mieeater cost going to the party responsible for maintenance, 
Mmmeteceis still the added requirement for some level of support 
honed GOMcractoOr' s engineering or R&D staff, and there remains 
pemesreduiarement for some organic emergent maintenance capability 
momeaeployed customers. Exactly at what level such costs are 
appropriately charged to a warranty cost breakdown would cer- 
mmily be open to negotiation. The costs associated with 
Mmetiiing Maintenance personnel are as difficult to define. It 
again becomes a question of where to draw the line in allocating 
costs, and there is no clear definition. 

[SCuupgunoMaintienanece Support COSts, in particular the 
documentation of maintenance history, becomes an issue as a 
greater number of complex equipments are warranted and as the 
costs associated with converting manual contractor or Govern- 
ment maintenance records to integrated automated data files 
increase. For both the Government and the contractor, imple- 
mentation of a warranty and increasing the number of equipments 
which must be controlled and administered increases the magni- 
tude of these costs. 

Tio ing Ene sdesire on the part of either the Government 
Or a contractor to maintain some level of technological quality, 
Meee aditticult,is attendant with the analysis of any warranty 
Pamem ties itself to reliability and is therefore something 
with which one must deal. There should be more emphasis 


oetecd on the quality of the product by the entity responsible 


Si) 


for warranting the performance. As difficulty as etm eee 
measure the cost of this continuing interest, it is even more 
difficult to measure the potential for Maint aun eee 

and capability to support a continuing maintenance program. 

The contractor is gambling the use of his facilities and 
productivity against the probability of a more lucrative projege 
that would compete for tne same Ganpacme = 

An immense cost that threads itself throughout discussion 
of any process involving material stored in any fasnroneeom 
some future use is that of inventory management. [31:10] Costs 
here could be broken down into either personnel/program manage- 
ment costs or hardware/facilities costs, and could be treated 
as either overhead costs or as direct costs. Regardless ua. 
their treatment, it should be clear that they will 3depencaan 
the magnitude of the line items treated as a percentage in- 
crease in already existing capacity and capability. There is 
a Significant difference between adding 200 line items to wGme 
company with an in-house inventory of 205000 (ime Sr eecncea 
compared to the company managing 2,000 line items. 

The last category of warranty costs is thé insipid “oUiems 
category (not necessarily trivial, just “other peri no oe 
this list are the kinds of warranty administration costs not 
treated elsewhere: 


- testing by both the contractor and the Government to detems 
mine warranty compliance 


- various records keeping requirements 


uieminevteable increase im Legal costs associated with 
manipulating warranty provisions and enforcing warranty 
claims 
- the costs incurred by the operational entity resulting 
from sending an equipment away for warranty work that 
ioimnrdilvewould be repaired at the organizational level 
ioene moremguick ly 
- training in warranty administration at all levels within 
the Government and many different levels within a con- 
Mnactor'’sS operation. 
these carercortes all represent definable costs which lead 
meacerly trem the requirement to administer a wider variety 
and larger number of warranty provisions. 
IMmicemisten, ain GlSetsscascaniaer, the firm £ixed price 
@f the warranty provision itself needs an accounting classifi- 
Saevon, and “other is the easiest and most logical to employ. 
_otreestiracion €ontrol, not the maintenance aspect, but 
mopmer tracking the exact technological configuration of each 
time could be considered by some as a maintenance support cost. 
However, the concept of maintaining a stable and consistent 
Peperation Of equipments 1S $o Critical to the proper applica- 
tion of any planned maintenance/reliability warranty program 
maar wt 1S an issue which should be treated separately. 
iiie next two costs are “loss" costs from generating an 
mieoebity tO SUpport the most efficient management systems. 
On the one hand there could be spare parts purchasing inef- 


ficiencies when pedigreed warranty requirements preclude break- 


emeeoccondly, there may develop atrophy of any organic and 


oy 


combat mission oriented maintenance capability. Both are al- 
most impossible to quantify, but should at least De 71 cee peas 
aS. Vealmeos es. 

The last of the “other” costs are program Cocecmeag eee 
difficult to allocate to a Specific projects periiay eee 
tremely important in recognizing the overall expense =involeee 
in Managing warranties within the Department of Were ce 
Probably the best instance of this kind of expense is the Air 
Force Product Performance Assurance Center at Wright=Patcemagm 
Air Force Base. Such a concept is a sizeable undertaking (ae 
fecting the performance of contracts and contractors wiwiiees 


DOD and requiring some Gonceept of alloeatvone 


E. BASIG@ WARRANTY PRG vis tons 


1. Standard Commercial lype Warrane, 
Figure 2 provides a copy of a typical express commer- 
cial machinery warranty. This particular warranty provides a 
Staeement 1. 


1. the products to which the warranty does and does not 
apply, 


Zz, the-type of defect covenedr 
5. sbhe erie dges veewenapne. 


4. the remedy available to the customer angie ee yeni 
failure or detect aaama 


». limitations to the seller's potenuiaietiabteaas 
While there is an unlimited variety 0f Suen ex p7- 


warranty clauses and provisions, they all provide thewsane 
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type of codification of the protections for both the wba aa 
the seller that had previously been assured through implied 
Warranties. 

2. The Reliability Improvement Wargame, 

One widely used warranty in equipment related Comey em. 
was introduced into Navy acquisition by the aircraft avivomeee 
industry as the "failure-free warranty", subsequently Known as 
the "reliability improvement warranty (RIW)2"  [S2eeei 

RIW relates to the concept of life cycle coOStiIng =a. 
general theory of life cycle costing 15 to reduce thewGo ce 
owning and operating a particular piece of equipment Over mnre 
entire life, rather than simply focusing on initial acguieagewe 
cost or maintenance costs alone. The reliability improvement 
Warranty 1s a basic provision of an acquisition i1nsStrumenmem 
logically limited to Fixed-Price type Contracts wigs weg 
term delivery schedule, which serves to maintain the interese 
of the seller in the continuous improvement of the rel d ages 
formance and reliability o£ sequipmeniee> 07 

As the terms of the contract are defined, either dur- 
ing the acquisition planning phase when invitations for bid or 
requests for proposals are developed or, more likely {dite 
negotiations with offerors, a schedule of required performance/ 
reliability threshholds which inerease over the) litesome mae 
equipment is developed and included in the contract costing and 


performance analysis. 
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Pemanecxamp le, the finrse Navy experience with a RIW 
proposed to improve the mean time between failure (MTBF) for 
B00 A4/F4 Two-Gyro Inertial Platforms. [5:336] A thirty per- 
cent improvement was to have been obtained in three phases of 
twenty months each. Although there was some question of 
meether the improvement was related to a pre-induction over- 
jamie to “initialize” each covered unit into the program, the 
overall result was undeniable - a dramatic improvement in 
meaaimess. [5:336] 

The advantage to the customer of this type of warranty 
eemerase PS that 1e provides significant incentive for the con- 
meretor to Continuously improve the reliability or performance 
mamcrecquipment over the life of a contract. Rather than re- 
Memning ignorant of the condition, reliability, maintainability, 
and field performance of his equipment, the seller will remain 
mamconteact during the period the RIW is in place taking the 
maoortuinity to evaluate, document, and improve its performance. 
Miemwouttall of this effort is generally lower life cycle costs. 
mecaationdlly, provided design change retrofit records are proper- 
meemaintained, there is the potential for a more reliable 
Standardized configuration at the point of maintenance assumption 
Pemetne Government. [5:338] 

hee cCoOntdetormodnabenclitetromeasRiW because of the in- 
meedsead profit potential. The contractor may also develop a 
COmpetitive advantage in securing follow-on contracts. Improved 


Peon anosproduction techniques, closer control of the design 
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as production continues, and increased Understand oe 
unit in its operational mode all combine In @thewta7 cee, 
current producer. There is also some potential for gamingeee 
RIWs which can lead a contractor to understate the initial 
Or operating standards in order to provide "improvement "Sia 
(3335.09 
3. The Mean Time Between Failure (MIBP )eWiakmieaess 

There are other reliability and maintainability cost 
reduction incentive warranties less complicated to dadminwsmeae 
One of these is the Mean Time Between Failure (MTBF) Warranty. 
[21:XV-16] In this scenario, the contractor guarantees sti 
his equipment will reach and maintain some agreed upon Mire 
Without the "sliding scale" provision inherent in a RIWee Glee 
type of warranty demands not only a clear understanding Gite 
inherent reliability of the equipment before the warrantyeean 
be negotiated, but also requires peak reliability with theme 
unit delivered. This in turn will tend to drive up the Colgies 
the warranty. [21-XV-16] MTBF criteria are frequently StruG@maigem 
into RIW warranties in commercial airline acquisition programs, 
but the absence of field troubleshooting and battlefield main- 
tenance requirements make repair management by the contractor 
Significantly easier. [21:XV-3] 

4. The Mean Time to Repain ((MiGR iene, 

An Equipment Turnaround Time Warranty, also known as a 

Mean Time to Repair (MTITR) Warranty, iS one of the no-ramme 


clauses which serves no purpose in the establishment of 
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Paienounaniec Ilability but rather merely establishes a require- 
Doteeriae tie GOnteractor to perform necessary repairs to return 
meadetective or damaged unit to operational condition within a 
moeedin Cime period, [21:XV-19] Although not as sophisticated 
Pemesomle Warranty provisions, it iS certainly not trivial. 
where expensive depot-level reparables- are frequently returned 
moereturbishment and their replacement from inventory is an 
meectisive proposition, the valué of this sort of provision 
moeeomes evident. 
Pele Logistses Support Cost Commitment 

iit ceycismanty Version 1Seammeontraceuam device designed 
Mmemeecnieve a target logistic support cost goal. It contrasts 
feeenethe reliability improvement warranty in that maintenance 
fmeittm>s the responsibility of the Government. Additionally, 
there may be award fees for underruns and penalties for over- 
runs, both structured on some limited cost sharing basis. 

tee ine Warranting of Technical Data 

The warranting of technical data has received renewed 
SiienasiS within the Department of Defense in an effort to as- 
eee thie UuSability of data acquired in the process of technology 
Meamsrer in developing secondary production sources of propri- 
etary equipments. [22] Current procedures call for a warranty 
@emetage period of three years, longer than most equipment 
Mmeeameres, during which the provider will correct or replace 
Memmamcost to the Government, any data not conforming: to the 


mmutrement of the contract under which it was acquired. 
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F. SUMMARY 

Although standard commercial warranties appear rather mun- 
dane to the layman, the use of warranties in Defense acquismeuam 
implies "a Varileuy soe soiece There is the concept Of Usama 
a warranty as a quality assurance device in addition to its 
commonly accepted role regarding producer liability. Tfn¢enemage 
widespread cost implications not normally considered in vecom, 
mercial applications. Lastly, there 1s a wide variety Gi jogo 
and combainations of warranties, only a few of which have been 
discussed. Reviewing these concepts, however, is not enough 
to fully understand the impact of the recent Warrant) eo 
lation. The next chapter provides some historic backgnomme 


upon which the current machinations are based. 
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Pee UME CONTEXT OF WARRANTY “LEGISLATION 


A. INTRODUCTION 

There are some historic and economic contextual considera- 
mens which put the impact of the warranty legislation into 
Meseepective. Ihe first of the background considerations is the 
iiseoric evolution of the warranty, followed by a brief review 
Peeeaniother attempt at regulated risk management - the Occupa- 
tional Safety and Health Administration (OSHA). This will 
Mmerecac a Drier description of the development of the current 
Memeressional oversight process. The final context considered 
ms the economic background within the Defense Industry and the 


Defense acquisition system operate. 


fee THE CHRONOLOGY 

In 1965, Ralph Nader authored a best-selling book entitled 
titeere At Any speed: The Designed-in Dangers of the American 
pemomobile, chronicling glaring deficiencies in the design and 
Mmaeganmetion Of a sequence of American compact cars, the Chevrolet 
Mervair. {23} In doing so, he reversed the old "Caveat Emptor" 
("buyer beware") adage and introduced Americans to the philosophy 
that manufacturers have a moral and legal responsibility to 
Meeeuce a product which meets the explicit and implicit 
expectations of the consumer market. 

Nader became a media hero, and his efforts spawned numerous 


memiolic interest action groups" acting as consumer advocate 
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watchdogs to delineate and protect the rights 6f gna sage 
in the marketplaces 

A by-product of the increased awareness of the producers’ 
and consumers' various rights and responsibilities has been a 
heightened interest in the warranty as a legal instrument for 
clearly establishing and enforcing quality standards. 

As American business practices have moved increasingly 
over the last two decades toward litigation to resolve buyer/ 
seller conflict, so has the perception thateimp eae warraneeee 
are insufficient to properly define and limit the rights and 
responsibilities attending a sale. [11:2] The major ditrer mae 
(excepting the variance in prices) between the Sears mail=onaen 
catalog of 1893 and the Sears catalog of 1983 is that the =aman 
contains six pages of fine-print express warranties covering 
a wide range of consumer goods for sale. [24:647-652] In 
addition, there is a provision to have the company mail jameom. 
of any applicable warranties for review by the consumer prior 
to the sale. Almost without exception, these warranties pro- 
vide for some limited period of time during which Sears or the 
appropriate manufacturer will correct any defects in workman 
ship or materials free of charge. 

This same type of warranty coverage is available today for 
almost any consumer good purchased in America. The result is 
that the warranty has seen a widespread increase in populamee 
as a term insurance policy on the things we buy offering in- 


demnification against premature fame ae 
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Miunowel NOt New in either Commercial or defense applica- 
tions, warranties were introduced in earnest into Defense 
meoecurement in the late 1960's as a fallout from their uSe as 
Meiiemexecting device by American manufacturers of commercial 
airframes and avionics. [5:335] The use of warranties in- 
@ecascd, both in terms of their application to complex weapon 
Systems acquisitions, but also as warranties appeared more 
mecaquently attached to simple commercial items purchased off 
me Shelf. 

eS ceomuncubcdict Gecage there have appeared Several GAO 
meberes regarding warranties, primarily concerning commercial- 
type vehicles. While there was concern regarding warranty 
famanistration by the Department of Energy in 1979, the policy 
Semaiaerations of the subject were not the focus of any real 
MeeemclOn Until the acquisition of the Alternate Fighter Jet 
m@eime acquisition which began in 1980. [25:A-1] 

oad pre-emptive Competitive strategy described by one 
mimervyiewee, United Technologies, parent of Pratt and Whitney 
Pieeeratt, One of the offerors in the engine competition, 
Semered a very attractive warranty as a portion of their pro- 
posal. Although previously warranties were not considered of 
feecamount importance in the source selection process, the 
WEsability of the issue was raised primarily through the efforts 
Of) Senator Mark Andrews of North Dakota. The result was that 


Pemeeeche increaséd emphasis on warranties and their perceived 
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effect on life cycle costs, Pratt and Whitney beat out their 
competition, General Electric, to takewtnewan wae 

The inclusion of warranty provisions has become so common 
that it is an accepted requirement for the successiuiiia yas 
ing of almost any product or service. Although the commereauam 
application of warranties as a liability limitation devices 
been relatively well understood, it took Lee Jacocca, Chien 
Executive Officer at the ailing Chrysler Corporation, tosee 
the warranty as something even greater. As a part of Wis eis 
covery program, Chrysler instituted the Five Yean/ fae, 
Thousand Mile Warranty. This critical part of lacoc¢ca' Siam 
stakes gamble was described to the researcher by a former 
Chrysler employee familiar with the decision. Combined waje@ 
ITacocca's guaranteed loan and a massive advertising campaign 
based on his personal charismatic appeal, the new warranty 
program served to do two things. First, and most fortunate 
the American automobile industry, it sold Chryslers and saved 
the company. lacocca recognized two salient charaeterist me 
about an automobile warranty; that the cost of honoring war- 
ranties is deferred, and that they need only be honored tesa 
original owner. The second, and major effect of the £flvesyeam 
warranty was that it drove the automobile industry into a 
warranty marketing competition. The necessity of providing a 


warranty, aS a marketing incentive, has reached into virtually 
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imme Neh ican Proaquct or Service. The recognition of this 
aspect of marketing management, has elevated "risk management" 
momene level of a credible operant business management 
philosophy. 

The concept of corporate property and liability insurance 
@eerage has changed from underwriting specific hazards to 
Balle risk’ coverages with exclusion clauses in the case of 
war, nuclear disaster, and so. There is now even "'business 
Miter ruption’ insurance. In the event of some Catastrophic 
Semen precividing the continuation of normal business activities, 
bwisaness interruption insurance serves to: 1) maintain the 
fmemly Of products or services, 2) pay to retain key people, 
6) satisfy creditors, and 4) in general accept much of the 
fetes risk of doing business." [26:54] Liability insurance 
has become a major expense for almost any commercial undertaking. 
Doctors and dentists have enormous liability coverages as do 
transportation companies and their equipment suppliers. A 
relatively new twist to liability coverage, however, is "retro- 
active liability insurance". This coverage will raise the 
mens Of previous coverage, bringing them up to current un- 
feewela limits. [26:57] Another recent consideration is the 
meoling Of liability exposures, a technique frequently used 
mieeirope and only recently gaining acceptance in America. 
fem@erally a consideration for Government entities, pooling 
Mitemeases the exposure base so that losses are more predict- 


Beeemand the uncertainty of risk can be reduced. [26:58] 
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The legal profession, historically concerned withipmerse 
ing appropriate risk averse guidance to clients )has tout eee 
itself faced with an increasing magnitude of legal issues mas 
effect the liability of companies previously considered) (saa 
from such litigation eho es 

Historically, a contractor's legal liability was isinaees 
by a requirement to prove negligence in producing a depeq@tumme 
Or damgerous product. Ho weworm 

modern product liability law has expanded significantly the 
liability of product manufacterers. Restatement (Second) 
of Torts S 402A (1965) establishes “strict 1iab mim, ee 
tort for the sale of a product in a “detective condemn 
unreasonably dangerous to the user or Gonsumer. iG. 

"Agent Orange", asbestos, and radiation injury litigapaem 
abound based on renewed notions of latency. |8:H-2] Many Sy eauge 
after design and production, occasionally e¢veneateciaen 
Government has sold the “defective" product as surplus eg 
are allegations of defects causing injury. Precedence has pro- 
vided that in a variety of cases of service-nela ted aioe 
even where a defective product may hawe resulted fromeaucees 
rected design, the liability of the Government 15) finaeecaa 


it's sovereign nature and that the contracton' s lage see 


HOC sO ClLimited.) (27 


C. LEGISLATED RISK MANAGEVIEN | 

The concept of regulated risk management iS NOt New lee 
not until the turn of the last century, fowey 2) eee 
affluence and complexity of American society raised itselr te 
the point of permitting widespread pre-emption Of sina aden 
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attempt to alter working conditions in the marketplace while 
piper ocding Existing market mechanisms for their establish- 


ment and maintenance. 


tee CONGRESSIONAL OVERSIGHT 

iMimorder sto Understamd thevessential mature of the warranty 
meue in attracting the attention of Congress, the general 
state of Congressional oversight of the Defense acquisition 
Meecess 15 presented. 

Not too many years ago, the oversight of Congress mani- 
merece itsecli on the Defense Department in the “HASC" and 
"SASC", the House and Senate Armed Services Committees. With 
mesreformulation of the budget process came more emphasis 
from the Appropriations Committees and the Finance Committees. 
As individual Congressional persona developed aiheda Own power 
Zac other COMmmittees entered the picture, for instance the 
Bemce GOVernment Operations Committee, Judiciary Committee, 
and Ways and Means, as well as the Senate Budget and Small 
pene ss COMmittees. There were also a number of Ad Hoc groups, 
meee ll, such as the Military Reform Caucus. 

Itisthe Spring of 1984, there were over 185 different pieces 
S@repending legislation which directly or indirectly impacted 
meemDeLense procurement process. [30] While some of these 
Mmees represented overlapping proposals, the message is still 
Bieaiosuthere is no dearth of Comemessionaisanterest , 

iitemmesults of this proliferation were decried most articu- 
lately by Senator John Tower, Chairman of the Senate Armed 
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risk choice behavior. The precursor (to) themeomecr means 

market forces alone are insufficient to enforce risk-minimizae 
tion behavior among producers and providers soc seomo ume 
products was Upton Sinclair. His book, The Jungle, was a 
purposely disgusting expose of unhealthful food processii@eaaae 
cedures which led directly to the passage of the Pure FOOqsa 
Dro ACtem | 23] 

A recent risk reduction mechanism developed through the 
legislative process is the Occupational Health ang wsacem, 
Administration (OSHA). OSHA was born Out Of a2 desaremue 
regulate job risks and other associated hazards under thease 
sumption that risk assessment by workers was unsatisfactory or 
imprecise, that there was inadequate insurance avallaplcume 
workers to indemnify them in an environment of rapidly escalat= 
ing legal and medical expenses, and that the role oi the 
Government should be altruistic in shielding its citizens 
from danger. [29:6] 

There were, and continue to be, a number of basic problems 
with the concept of OSHA as a risk regulator. The basic dif- 
ficulty is the underlying assumption that society should be 
risk-free. [29:3] Also, there is the implicit Comeept \Wigaeee 
the OSHA regulatory structure that risks are generated, not 
by the choice of knowledgeable individuals, but rather sae 
generated by mistaken technological decisions made independems 
of any aoSt considerations. [29:3] A corollary to this cong@eg. 


of ignoring the costs and benefits of mandated changes is the 
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MoaehecoscOMMIttce, In his remarks before the Senate Budget 
Ponmitece In March of 1984. [31354] His basic feeling that 
wometess Considers Defense issues primarily in terms of near- 
term affordability is clearly stated in five elements which 
Memeonsiders crucial to the regaining of a credible manage- 
fime Dy Congress: [31:56] 

Ieee Assess the basic relationship between Congress and the 
Pecetonye: Branch, The American people are not paying 
iOomesoo, Chlibed EX€CULIVe wort 1cers”™. 

Meee Soc oS elec Increasing involvement of Congress in the 
Steaplicnmenmt OL Werense and FoOreien policy. Bipartisan 
Sous srOms werewerteetirve im resolving the issue of 
PotabeoceGUrity, as am example, and should be established 


Mm Wie acmelle: Protracted debate over Foreign and 
wemense poliey., 


Seeeconsider reforms to elimiate unnecessary layering and 
Overlapping jurisdictions. 


[—vcvwehlop a greater sense of leadership and appreciation 
MMe tr tea s role ian the world striking a balance 
Bemween tlesinstant desires sof Constituents and the 
Puotder requirements Of Global political leadership. 

feeeceouild a bi-partisan concensus on Defense and Foreign 
Pane i Mee results OL bltten disagreement over Defense 
Puetiewmanesdectrimnenitale not Only in the sense of physical 
puecuGction, but also as a signal to our allies and 
Opponents. 

To expect immediate action on the part of the Congress to 
Sematically alter the perception of and solution to Defense 
/Meeees 1S Unrealistic for several reasons in addition to 
Senator Tower's concerns. With the great percentage of 
Congress comprising freshman members, there is a real (or at 
Mato political) imperative to establish a "name''. To be able 


mammeake credit with one's constituents for the resolution of 


Bemethorny'' issue is always a consideration. 
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The current relationship between Congress aio eee 
characterized by Mr. Alan Yuspeh, General Counsel, Senate 
Armed Services Committee, in a speech before the National 
Contract Management Association. There is realvskepuieuem 
over the competence and conscientiousness of the leaders 
of the Department of Defense. [32] Some of thismeonecnnmums 
undoubtedly a backlash from the strong Reagan administration 
position on Defense issues, but not all. [32] There is a 
Sincere desire for a reduction in aggregate Defense specu 
levels, as well. [32] Although the level of Federal human 
services spending has gone from a small percentage of Defense 
Spending in 1955 to over twice the level of DOD spending in 
recent fiscal years, there is still the percepticn tee 
differently by the two major American political adherents, that 
Defense spending is taking food from the mouths of our children: 
It is a complex and emotional problem, one which is beyond the 
scope of this paper. It needs to be recognized, however, as 
a driver of intense Congressional interest. 

Another dramatic difficulty with the warranty issue) Siam 
essential emotional nature. An editorial from the Houstonmeaes 
of February 21, 1984 provides a perception of the frustrageem 
felt by American taxpayers with paying for the apparent repair 
of military equipment delivered in an inadequate or defective 
condition. The last line of the editorial -- “We taxpayct saa 


sick of it, too!" -- is a good example of this frustration ees 
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(tresenior1on, however, as more extensive than merely a 
lack of patience with the management of the weapon systems 
acquisition process on the part of the taxpayers who are 
amieraliy removed from the complexities of the procedure. A 
mere sense of the problem develops from a misunderstanding 
of the necessity to maintain a state-of-the-art level of 
m-ennology in the development and, more critically, the deploy- 
ment of weapon systems. [12] An analyst of Soviet weapon 
Byocem development and acquisition policy, speaking at the 
fea Postgraduate School, pointed out that their emphasis is 
ee ltability and simplicity of operation. There are those 
who would suggest that such a policy is a more realistic use 
of the American defense dollar. 

Although the primary reason for the Soviets fielding 
Simple weapon systems is more closely related to the severe 
Mmamteety £LOr failure, there is a more compelling historical 
Peason for staying current. The level of world-wide technology 
morebows an exponential growth pattern such that the magnitude 
mimmimpact Of developments experienced over the last thirty 
fears Will be matched in the next fifteen. [34] Throughout 
history, the geopolitical balance has been shaped by the 
technology of weaponry. The long-bow, gunpowder, steam 
powered steel warships, the airplane, the submarine, and 
nuclear weaponry all were crucial in establishing winners and 
Meeers in international ''competition". The winners were those 
who could develop and effectively deploy the new technology 


mor st. 
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E. THE DEFENSE MARKEDU eer 

The last of the contextual relationships to recosnuacumee 
developing an understanding of the warranty leogislatroneee 
the structure of the Defense industrial marketeuaeee 

The Defense marketplace is one of intense reguilaceng, 
presence. Most interviewees felt not only that) titeremane 
voluminous regulations and statutes dealing with every aspect 
of both sides of a potential sale, but that there are numerous 
other infringements upon the autonomy of the business Ye Uangaome 
ship, as well. Among these is the use of detailed specii tease 
by the seller identifying as comprehensively as possible the 
attributes of a product or service. [35 49] The Governmeme 
also imposes upon the contractor a complex set of accourimms 
requirements in support of the analysis attendant to asGoame 
based contract pricing system. Not only are there rules 
regulating the relationship between the Government ances 
Contractor, but there are a great many statutes and resulaemene 
with purely socio-economic impact, operating as an inStrumems 
of the welfare of the Federal Government. [360:279|] Therese 
provisions governing wage rates, working hours, minority same 
small business set-asides, the purchase of fone rome 
tools or busses, the use of recycled materials, the pronhmieuees 
ion of kickbacks, and a wide variety of other mandaceoe 
Feiler” tod 

A second variation from standard free market industry sme 


the composition of the business cycle. The Defense busmmeem 
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Geyele is longer than almost any commercial situation, ranging 
ifetie netshbormood of ten years. By the time a company has 
developed the required research and development effort and 
accepted the cost of making a credible proposal for a weapon 
maceem' Ss development and productien, there has been commit- 
Wememon @reat amounts of Capital and resources. The contract- 
or is then locked into a relationship with the Government 
mien could last decades. An employee at North American 
Peerwell, assuccessful major aerospace contractor, without 
missing a day of work in thirty years, would still have seen 
only two roll-outs, the space shuttle and the B-1 bomber. 
the tunding profile of the Defense marketplace also re- 
mmres Consideration. The normal operation of contract per- 
formance funding differes from standard commercial use in 
Emme common application of progress payments, and we have al- 
meray touched on the requirement for great amounts of start- 
Eyecapital. but there are other structural differences as 
fee 10 begin with, there are political implications in 
the funding of major weapon systems. The B-1 is a superior 
Seample of the on-again, off-again authorization inherent in 
Sieepolitical system. Probably the greatest issue in the 
funding cycle of the Department of Defense is its nature 
Poeeiin the Federal budget system. Roughly 70 percent of the 
Federal budget is expended in entitlement programs. [37] 


iiiiese dre social or welfare type expenditures like social 
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security benefits or food stamps which cannot be altered or 
diminished without changing the statutes on which they are 
based. In addition, due to their nature pethiey eaiccmcm ner ee 
always politically sensitive. The 30 percent Of the buqdmaes 
that 1s not entitlement in nature is represented heavy miu 
the Defense Department. Although spending = tonenaenon os 
defense has dropped from about 60 percent of total Federal 
outlays in the early 1950's to roughly 25 percent yimeae 
early 1980's, it represents almost all of the Federal Gove 
ment's discretionary outlay, and therefore 1S subjccumm. 
intense Consressmonal interests 5577 

The final structural consideration is the general character 
ization of the market itself. Unlike generaleconie: aaa 
enterprise, the Defense marketplace is monopsonistic (several 
sellers and one buyer). This situation, when combinedwyaem 
the sovereign nature of the buyer, creates a conditiem wie. 
the buyer generally rules the marketplace. 9[35:7 4) nese 
case of the Defense industry, however, because of the com- 
plexity built into the regulatory system and the decent rai 
nature of acquisition management, the power 15 noeeaomeme. 
Sided as 1t coulem pe. 

Within this monopsony, there is increased consolidaguem 
of production sources. The number of sources fOr Daceeeuimeues 
castings has gone from five in 1960 to one. [35° 144) iii 
are only two airborne radar system subcontractors andsomes 


two sources for aircraft engines. [35:130] This consolidapias 
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meisevc treated am intense "“rivalry'’ competition which, when 
aoamoled With tte tength of the business cycle and the fact 
that there has been a steady decrease over the last fifteen 
feamoein the absolute number of weapon systems deliveries, 


menses every Solicitation into an all or nothing proposition. 


F. SUMMARY 

There are four basic contextual considerations which must 
be understood to gain a clear grasp of the intent and poten- 
tial effect of recent warranty legislation. The demise of 
fre concept of "caveat Meet see Tilt rOaduCcti1on Into Society 
of regulated risk management, the interest of Congress in 
Defense acquisition, and the basic structure of the Defense 
marketplace are all crucial and basic to current legislative 


aevelopments. 
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IV. CURRENT LEGISLATIVE DEV ER ee aie 


A. INTRODUCTION 

The next step in developing an understanding of \eiew ae 
ranty issue as it effects acquisition managers 15 20) 1ookeue= 
the Congressional level action that has ensued over thew 
eighteen months regarding warranties. We will examine the 
events leading up to the introduction of Sénator magne 
legislation into the FY1984 Department of Defense Appropriagaen 
Act, the DOD implementation guidance for the legislation, the 
industry and political reaction to the DOD guidance? Sangam 


efforts taken in Congress to ameliorate the situation. 


B. DEVELOPMENTS PRIOR TO°THE, LEGISEATEG) 

in 1978, acquisutompinie1 actives developed by Air Fore. 
General Alton D. Slay as Commander of the Air Force Systeme 
Command included expansion of the use of warranties in Air 
Force weapons procurement, with emphasis on warranty utilization 
included in such projects as the Air-Launched Cruise Missile 
(ALCM), Advanced Medium Range Air-to-Air Missile (AMRAAM), and 
various jet fighter engine procurements. [25:A-1] 

Slay's efforts were not directed solely toward negottagaame 
contracts with warranty provisions, however. IJIwo concurrenmsE 
efforts to improve the state of the art of product assuraiee 


were Initiated. 


60 


The Air Force Product Performance Agreement Guide (PPAG) 
was developed with the assistance of industry, providing 
annotated ecxamples*of warranties with descriptions, a dis- 
Cussion of applicability, measurement of compliance, and 
advantages and disadvantages in any particular procurement 
noua number Of warranty provisions. [25:A-2] 

iiemAir skomec inaitiatedwthe second of the concurrent 
efforts in December of 1980, describing a "Product Performance 
Agreement Center" to be established at Wright-Patterson Air 
Force Base in Dayton, Ohio, to serve as a DOD-Industry 
clearinghouse‘for product performance data and analysis. 
Meowe-2| The contractor's effort in the solicitation was 
wide ranging, including annual updates to the PPAG, risk/cost 
Petmetit modeling, and general administrative support. 

tne “ire Force was not alone in progressing the issue of 
Meuranty utilization and administratyon, although their program 
Weaemoy far the most ambitious. The Army, in January of 1981, 
published AR 702-13 to establish the policies and procedures 
foredaministration of the Army's warranty program. [38] A 
Study published by the Army Material Systems Analysis Activity 
Logistics Studies Office, however, concluded that the regula- 
tion was neither well known nor universally applied and showed 
that the utilization and administration of warranties by buying 
command emphasis applied. [39:3] The efforts of some commands 


foieed effective results and some did not. The study went on 
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to provide recommended changes to thé strweturesandecee eee 
ution of the regulation and included a simplistic guide wren 
negotiating warranty provisions. The general policy ote 
Army, however, was summed up in the last paragraph of the 
Study) so] P| 
Finally, remember that it is Army policy that warrantee 
will not be acquired under normal circumstances. A wadaieeuee 
will be sought if it cannot be equitably removed from a 
commercial item, or 1f it will provide a definite Dememums 
to the Army; the decision to acquire a warranty wie 
made only if the decision maker is convinced absolutely joi 
one of the aforementioned Conditions prev. 

While these developments were in motion, the Avi rome 
was negotiating the F-100 jet engine, installed in F-15 and 
F-16 fighter aircraft, with Pratt and Whitney/United Technolge 
gies and with General Electric. Pressuring the Avr cng 
increase the significance of the warranty in the procuremems= 
evaluation, Pratt and Whitney beat out General Electric whose 
warranty provision was not as generous. 

During this period, as well, there was an effort peo 
Defense Acquisition Regulatory (DAR) Council to improve the 
DAR and FAR guidance on warranty application and administra- 
tion. [40:A-25] While the changes under considératione vere 
not considered substantive, they were in reaction to the 
general feeling among DOD field contracting activities that 
warranty guidance was inadequate. Among other changes) 3page 
posed new language discussed: 


- when to employ a warranty 


- the use of billback terms (reimbursement by the contraceam 
for a covered claim repaired by the Government or a third 
party ) 
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- command designated warranty control personnel with the 
PEitamenespOlstDelity fon wadministering warranties and 
Vinnaneye claims. |407A-25] 
foneteea tOmlauer INdUStry input, the comments regarding 

these proposed warranty changes were self-serving and parochial. 
mie main thrust of the objections dealt with the difficulties 
@eedaministering billbacks, minimizing the notification to 
customers and marking of warranted products, and trading off 
Warranties for in-plant surveillance. tic wicedmumat ae strong 
PaeGaity meant that obtrusive in-plant Government inspection 
Meer ecosclyeGoovernment involvement in contractor internal 
meradirs...' )} could be reduced was later dropped by industry 
Mmepresentatives in higher visibility discussions and Con- 
gressional testimony. [41:1] 

The Andrews warranty provision was offered from the floor 
Pema amendment to H.R. 4185, the fiscal year 1984 Department 
of Defense Appropriation Act, and appeared to take everyone by 
eenise. However, Senator Andrews had drafted the proposal 
mmearly as mid-July of 1983 and had provided it to various 
meeustry groups for comment. 

jm pledinot the Kinds of industry responses to the initial 
Andrews bill was this opening comment taken from an internal 
memorandum provided by a major aerospace prime contractor: 

As a generalization, the proposed amendment is so 

Mmoeelessly out of phase with economic reality, good con- 

tracting practice and common sense that -it is impossible 


Eisen to) begin to suggest changes that might make the amend- 
mene more administerable. 
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The memo continued with what were considered to be among 
the more notable deficiencies of the amendmenn, 


- the application of performance warranties to low volume 
productions of low maturity items 


- the fact that the law would require modification Of Niimenoee 


eXi1 Steele haers 

- that placing a requirement on cost type Contracts :eneee 
the contractor to bear all the costs of repair or Yepieeee 
ment effectively eliminates such@eqntnacwe 


- that "performance requirements" frequently change ove 
the lire Of a wedpomes, stem 


- that contractors would be unwilling to warrant a design 
over which itehad sie rcontrrol- 


These issues, and others, were discussed in a meetings 
tween industry representatives and Senator Andrews in Fargo, 
North Dakota, on August llth which was centered on thewage 
plicability to defense contracting of commereialeat em 
practices. [42:1] The Senator discussed his reasons for de= 
veloping the legislation, which were in part a desire to 
mandate a commercial marketing environment upom the defen 
acquisition process where both parties made and enforced 
stricter commitments. The contractor representatives disagreed 
with the Senator that such a condition was possible Or eyvem 
desirable, or that even if such a situatéeon was desirable 
that the Andrews legislation would be able to foster such a 
relations hap 

The discussion then centered around the requirement for 
design control in order to warrant performance, reinforemm 


the Senator's belief that the legislation, and subscaucue 
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peeceumentrom conunactons, would alter DOD behavior, driving 
ue ceetertes vouwilthardw design Controls and act more like 
commercial buyers. [42:3] 

Between September 1983 and the date the Appropriations 
Act became effective (December 8, 1983) there were a variety 
mepopportunities for testimony by the sponsor, by the Depart- 
Meme o@ Defense, and by Industry representatives. 

Pauw romreseciitabives ~sdeseribed by interviewees as 
meeimwary after being Stung repeatedly in the press over the 
PeomenspartS pricing issue, were unwilling to fight the war- 
hmam@ey issue with any vigor. Any indication that they were not 
willing to make every effort to improve the acquisition process 
was carefully avoided. 

The Department of Defense also testified periodically over 
the issue, but was hampered by an additional problem. At the 
time the Andrews provision was introduced, there were well 
Seven, one hundred different pieces of pending legislation ef- 
Meeting the acquisition process. At the time, it was not 
Clear to the hierarchy at DOD that the warranty issue would 
mere up sO quicKly with such intensity. Consequently, there 
Beemenoereal hard evidence developed to support the DOD 
position, and the testimony during this period demurred in 
favor of continued study. [43] 

Bemator Andrews went on the offensive and posited his 
meeewelecarily before the Senate Appropriations Committee, as 


feeeeeas Making his position clear on the Senate floor. As 
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quoted in the Congressional Record of the Senate from 
November 14, 1983, Senator Andrews responded to previous 
criticism of the legislation by Senator John Tower, Chadian 
of the Senate Armed Services Committee: 


The senior Senator from Texas..states thdt? ‘the biaig@eueeee 
would have to warrant the entire system even if the prime 
contractor had no control over the design or manufacture 
of numerous components.’ Frankly, part of that is what we 
must do. There is too much buckpassing about who has con= 
trol over design and who has input into whether a certain 
design is really practical and Cficcerm eeaemenes 


The purpose of the Warranty system...is to unleash thewoeneme 
of American industry, to make sure that sloppy and faulty 
designs do not go into production at high costs to thewiaes 
payer and even worse, jeopardize the lives of Our fig Gi 
men who have to rely on these weapon Systems. TiaS ase 

well established principle in the warranting of COmponemme 
for commercial use. <A farmer buys a tractor, he gerome 
warranty on the overall tractor from the tractor manufacturer, 
on the engine from Caterpillar or Cummings, on thewuraaes 
mission from Allison or whoever makes it. These warranieeee 
are included together by the manufacturer and passed Oma 
the final purchaser. This is precisely the way...it Sh@mam 
work in military procurement. [44:516053-s16055] 


Ce» THE FINAL “GEG SEArON 
The original proposed language reporting the législatueme 
provided by an industry representative, read aseiemiowe. 


The committee is concerned that for too long Conerescuas 
been preoccupied with appropriating funds for changes in 
military equipment production and endless supplemental ies 
quests for spare parts for this equipment. In far toominam 
instances military equipment is inadequate in desionmen 
prototype but is nevertheless procured before 10 io ieee 
proven or perfected. Tax dollars should ngmihows aaa 
expended for the purpose of procuring equipment thace 
operationally unreliable, does not meet the mission, task 
and threat to the equipment and may imperil the lives Oi ¥ome 
troops required to use it. In order to have a reliabDlewame 
cost effective national defense which will enable us to 
protect ourselves and our vital interests throughougean. 
world, the committee recommends bill language which requires 
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the Department of Defense to obtain from the prime con- 
tractor a performance or defect warranty when it procures 
Pimoleit~epnoOduced Trem a pertected design prototype which 
Mismecen lLepuesented by the prime Contractor as meeting 
mhewspecitic pertoOrmance requirements specified by the 
Government and which is based on the mission, task and 
threat to the equipment. The warranty will cover a 

aeoee- Neca petlo@ trom tie aate or acceptance by the 
Government expressed in terms of years or of usage such as 
the number of miles in the case of vehicles or the number 
of rounds in the case of armaments as appropriate. The 
Warranty Will provide that the manufacturer must bear the 
cost of repairing or replacing any parts promptly that are 
necessary to achieve the required performance requirements 
micmrepoert dil defects within sixty (60) days of the 
SSCOVETy . 


Peeaicrmlore- ene General ACcCounting Office is directed to 
Saltdate and report annually to the Committees of the 
Congress, specifically the Appropriations and Armed Services 
Committees, whether the Department of Defense is in com- 
pliance with military equipment warranty provisions and to 
mepert instances of non-compliance with warranty provisions 
which it finds in the course of its audits of weapons sys- 
tems programs and to recommend such improvements in compli- 
Misemas ste Comptroller General considers appropriate. 


tiemrinal Leoumslativen, included in Appendix A as it ap- 


peared in the FY84 Defense Appropriations Act, was roughly 


mimar. Tt included reference to performance requirements 
mite noe references to a "perfected design prototype". There 
was no provision for a time limit to the coverage. The lang- 


uage requiring continuous GAO monitoring was absent, and there 
Moma provision for the Secretary of Defense to waive the 


Pequirements in some cases. 


ieee lH DEPARTMENT OF DEFENSE GUIDANCE 
Im the normal course of the development of statutory re- 
iemeeements, a “legislative history" is developed which serves 


Memissist in the interpretation of the corporate will of 
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Congress and to act as legal precedent Wier esr eer, 
necessary. Because of the derivation Of sei icmp 4 eeeeeen 
legislation, no such data existed. With the signing of the 
Appropriations Act, the Department of Defense was faced with 
the complicated task of implementing what was viewed as a 
potentially disruptive Statutory requirement Wremoueeee 
benefit Of any Histonrescutcance: 

On 29 November 1983, prior to the signing of the aye 
number of representatives from industry met with thespam 
Deputy General Counsel and members of the DOD acquisitiem 
management staff. [46:1] A number of specific problems were 
raised, such as the definition of the term "weapon SyStemaam 
the legislation. In addition, some generic issues were 
raised, such as the ability of the insurance industry to jomee 
vide appropriate indemnification and the potential effcctmem 
the legislation on the spare parts breakout program. 9|40ee@ 

Following that meeting, a "Notice of Draft Guidance on 
Written Guarantees" was developed, subsequently published in 


the Federal Register on 20 January 1984, requesting writrem 


comments to the Deputy Under Secretary of Defense for Reseamen 


and Engineering (Acquisition Management) (DUSDRE(AM)) no later 


than 21 February 1984. [47:2502] 
On 16 December 1983, Deputy Secretary of Defense Paul 
Thayer issued a 90-day blanket waiver of the requirements of 


the law in order to provide DOD with time to resolve SoOmemam 
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Piempollevemtostico and tO 1ssuce guidance which would permit 


implementation of the law with minimum disruption. 


Pe IHE BATTLE 1S ENGAGED 

Described by most interviewees as an intentionally 
restrictive and excessively literal interpretation of the 
me-quirements of the legislation, the DOD guidance created in- 
mwense Objection from Senator Andrews as well as from industry. 
meer y Ann) Gilleece, DUSDRE(AM)), tried to forestall some of 
Pigarews' Objections by outlining the actions taken by OSD and 
Meeeribing what she considered to be difficulties with im- 
faomiteosmmplementation of the requirement. [49] Some of the 


Semcerms and Considerations included: 


ime a potential requirement for pedigreed parts, 
fee impact On component breakout , 

fee impact on small businesses, 

fest ructure of flowdown procedures, 


“eeepotential £o impact field maintenance capabilities, 


po eential for délays to contracts currently being 
meso vlated,. 


feeepouenttal inhibition of technological innovation, 

Mmeoiiilculty in determining credible failure rates. 
afeomeandrens responded with a letter to Ms. Gilleéece. 
Pei While concurring with some of her comments, primarily 
iieene Case of imminently concluded production contracts, he 


puewtaea COounter-examples for other OSD concerns. Although 
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the Senator proposed to outline his position clearly regard- 
ing the warranty requirement, there were internaielo gues 
difficulties with histo. 
Although the language of the legislation provided forva 
waiver by the Secretary of Defense where a warranty require- 
ment would not be cost effective, Senator Andrews” posiataies 
was that: 
No funds shall be appropriated by this or any other act to 
build a weapon system unless the prime contractor OT Game 
tractors provide the Government with a written guarantee. 
[50:4] 
Another passage which served to confuse the 1Ssueé Waseem 
elementary response to the OSD concern over the ability to 
estimate accurately failure rates for high technology Caius 
ments. Rather than acknowledge that such a difficulty exe 
the Senator provided the following lesson in Stave 
oa || 
Estimating failure rates accurately may not be so difficule 
if you can reach an acceptable probability the weapon sys-= 
tem will work. One formula is as follows: p(pl)x(pZ)mems 
the probability of its subsystems working multiplied by 
one another. 

F. IMPLEMENTING GUIDANCE PUBLISHED IN OFEDERAP SRE Gigs 

On 20 January 1984 the draft DOD implementing guidance 
was released for public comment in the Federal Registereame 
is included as Appendix B. [47:2503] The reactions weremma 
without emotion and included almost 200 point papers and 


letters containing positive and negative feedback from Varaame 


industry segments; small businesses, large Wetensow. quam. 
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enero n oldie nrous SspecCialwinterest lobby groups. The 

following distillation of Opinions 1S provided. It should be 

mened that occasionally the flavor of an individual author's 

janguage is preserved to impart the emotion of the response. 
meee LOsicive Comments 


a. the law will insure that weapon systems will work as 
ane e aired 


bee Warranties enhance reliability 
C. warranties enhance performance 
d. warranties act as a marketing incentive 


peewartancies “minimize half-baked technology in a delivered 
S75 cem | 


—. Warranties will cut the cost of defense procurement, 
operations and maintenance, and training 


eee prime Contractors will have to diversify their subcon- 
tractor base through warranty delegation 


ie weapons wili be more ''trigger-ready" 


[aewarrdnties haye become an established part of the forces 
Suscne Marketplace 


Z. Negative Comments 


ae Small businesses are not capable of assuming the risks 
Cec heui li tldleawarranty Cost 


ieee cmMall businesses aré not Capable of assuming the risk of 
MomeGonmuImgente liability implied by the DOD draft 
guidance 


mmeepedigreed parts may preclude breakout 

d. small businesses cannot afford to remain tooled after 
component delivery in support of prime contractor war- 
Maen oreduilrements 


e. organic deployed maintenance capabilities may be lost or 
Pmoenceveloped 


tall 


the value of a warranty is questionable with a sole 
SOUrCEsCONntrae tan 


warranties increase surveillance and contract dadminwe 
Eron -COSits 


performance parameters can be adversely effected Byam. 
Governments handling or operation of the system 


failure rates are frequently not dvaillable = 10, eaeeeee 
no CQUudpilenus 


the liability exposure incident to a systema 
caused by a component failure could be massive 


the warranty requirement might result in a prolitenogeeg 
of disputes and litigation 


terms contained within the legislation are poorl;aiaee 
fined (1.¢. pmedUction, weapeiec yeu 


duration of the warranty coverage is unspecified 


performance specifications may be Undefined omepog mime 
defined particularly in an environment of concUrremem 


costs cannot always be clearly defined 


contractors will be unwilling to warrant a direGeed 
design 


warranties are inappropriate for Cost type Gconewaam. 


warranty indemnification/insurance costs are not con- 
sidered allowable by cost accounting standards 


there iS no provision for a |jabi Mie ec meen 


retroactive language calls for modification of extane 
CQOnerdecs 


prime contractors are drawn into 4 pOSdtilon =o. 8 an. 
fault" liability where any defect must bewGorrecer came 
no cost to the Government 

mandated warranties inhibit innovative technology 


warranties may not necessarily be €0St e1fceei 


there will be cost pyramiding of contingent pricing 
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ane anemesystems acquisitions trequently result in 
WOEMmMrGduiciron runs ana poor field testing as well 
as COMprising a restricted customer allocation base 
over which to amortize warranty costs 
While comments on the legislation began to filter in, 
Mmiere was apparent concern at OSD that the issue was not being 
Mlesued aS aggressively as possible by the Defense industry. 
On 10 February 1984, Mr. Harvey Gordon, Assistant Deputy 
Under 2 ene ei wou cme ccm O Mmnecscarcm and Eneineecring 
(Acquisition Management) took his case to the National Contract 
Management Association Regional Symposium at Sacramento, 
MrreOornia. [51] 
ir. Gerdon described the DOD strategy in developing and 
publishing the draft guidance to elicit "a great number of 
memes POinting out the deficiencies" and went on to describe 
fae Oo Considered to be deficiencies with the legislation. 
reer sSt proplem, according to Mr. Gordon, was that the 
language of the legislation was imprecise. He provided as 
eealobes the terms “weapon system", "procurement", and 
“component"’ among others. For laymen, these terms have proxi- 
mate meanings as elements of conversation, however, Mr. Gordon 
argued that in a legal sense they need a contextual definition 
which was not provided by the legislation. 
ie. GOraGon went on to outline specific issues that OSD 
felt were "incorrect presumptions which underlie the legisla- 
tion”. The first was the implicit denial of production con- 


current with development of a weapon system. Gordon pointed 
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out that in aircraft construction it has been Common eee 
award the third production option before completion of opera- 
tional test and evalu amen: 

second, Gordon discussed the difficulty imeempce cman 
second source manufacturer to warrant a separately provided 
directed design. 

I cannot for the life of me comprehend how a manufactume 
of a system can guarantee that the system is designed and 
manufactured to conform to meet the performance requirements 
when he did not do the design but just 1s doing fthemmamee 
facture as a follow-up for example, or as a secomd Soup 

The third assumption pointed out was the difficulty gape 
mitting construction of a weapon system solely to a pérformamee 
requirement. Gordon argued that such an agreement would seaamee 
nate the legal requirement to maintain any sort of baseline 
configuration as the manufacturer would have the uUnila@eow 
right to change the design to accommodate any production 
requirements. 

The fourth issue that Gordon attacked was the sweeping 
problem of cost effectiveness of warranty provisions.  Cocie 
for deployed maintenance, administrative €osecemeomenene 
Government, and contractor contract execution procedures mies 
all held up as potential complications developed by thew 

The fifth objection related to the magnitude O01 wari aieee 
involved in a weapon system. The example given was the B-1l 


bomber with 19,000 vendors. With each vendor potentially 


having different variations of guarantee Proviso tos eee 
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oeetiemlcy oF Keeping them all straight becomes enormous and, 
bailplreation, expensive. 

The sixth assumption of the legislation attacked by 
femdon was that, rather than expand the liability of the con- 
tractor to improve the quality and suitability of weapon 
systems, use of a commercial type warranty provision really 
Mmimaees the legal liability of the contractor. 

The last of what Gordon considered limiting presumptions 
touches on the difference between the commercial and Defense 
marketplace. The specific point was that in the commercial 
world the manufacture has design and configuration control 
and can define acceptable operating and periodic maintenance 
Pequirements. Such conditions are not applicable to Defense 
Semeracts. 

After addressing what he considered to be deficiencies in 
the legislation, Mr. Gordon went on to discuss the desire of 
Mopeto repeal the law or, as a fallback position, to develop 
alternative language which would be more reasonable from the 
Memepective of DOD. [51] 

The DOD effort to force repeal was met with resistance in 
i@eepress and from members of Congress. Part of the difficulty 
Seeerienced by DOD came from contradictory statements of 
meeretary Weinberger. On 6 February 1984, Weinberger appeared 
before the Senate Budget Committee and assured Senator Andrews 
that he was striving to make the legislation work. However, 


Potiin a week it was pointed out that the Fiscal 1985 
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President's Budget Appendix included a request to repeal the 
warranty provision. [52] Further pressure in the press ies 
and from members of Congress [54] finally resulted with 
Weinberger relenting. 

While the basic reaction both in the pres oeandsem 
Congress was one of distracted amazement with the continuing 
aversion of DOD to the "will of Congress,” (So) ine-2ae 
March 1984, an undercurrent of dismay with the complexit aaem 
the warranty problem began to develop. After extensive 
hearings before the Senate Armed Services Committee ime 
February 1984, there was some realization that there were 
inadequate hearings held before enactment of the legislation 
and that further hearings were necessary to fully resolveousane 
issue. [56] 

On 15 March 1984, the final formal DOD guidance regaramum 
the implementation of the warranty provision was issued. Al- 
though the guidance did not represent any great departure from 
what was expected, its release was occasioned by Senator Ted 
Stevens (R-Alaska) ordering a GAO review to determine com- 
pliance with, the daw 

It was this report, issued 24 April 1984, which fina, 
ameliorated the intense criticism of the Department ofr "Vere. 
implementation effort. 

The report pointed out the imprecision in the languagemam 
several critical sections of the implementing legisla 0) ong 


also took issue with the DOD blanket waiver of all costa 
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contracts from the requirements. However, the bottom line 


mesee lear |o7:1]|:; 
We believe the DOD guidance and model guarantee clause, 
issued in final form on March 14, 1984, are consistent 
eeieonasdO Nel 90 beyond the requirements of the statute. 
fem lHE FPYS5 DEFENSE AUTHORIZATION ACT 

When the GAO report was published, the warranty issue 
wee underground". It was clear to both the proponents and 
the Opponents of the warranty legislation that nothing more 
Mmaoeto be gained by continued public whipping of the issue. 
Rather, it was felt that a rewritten version was necessary, 
mearvitying the inadequacies of the original legislation while 
maintaining the basic warranty requirement. [32] 

Miderethne guidance of Mr. Alan Yuspeh, General Counsel of 
the Senate Armed Services Committee, testimony was reviewed 
Pia@mcomments were solicited from the various factions. The 
first order of business was to develop a legislative history 
on which to base and later interpret the rewritten statute. 
Miemsecond, albeit Concurrent, effort was to develop the re- 
written statute as a section of the FY85 Defense Authorization 
Act in a form acceptable to the three major camps (DOD, 
Senator Andrews, and the Contractors}. 

The compromise effort was published on 31 May 1984 as 
eeetron 191 of the Defense Authorization Bill, S. 2414. The 
Meemsladtive history identified three major concerns with the 


ene inal legislation: [{3:241-242] 
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- the potential adverse impact on the abil Sone eee 
business to compete for defense contracts driven >, same 
potential for disproportionate liability expenses mama 
by the potential anti-competitive requirement. +o. specem 
greed parts 


- mandating a warranty under concurrency or for unteseee 
weapon systems could lead to either overpriced warrameuee 
or downward negotiation of performance requirements, with 
either situation being undesirable 


- the imposition of no-fault liability in the event of a 
directed design 


Section 2403 (included as Appendix C) set about to 
address (hese de rieienemese 

It was recognized, as pointed out by the GAO reporevem 
the DOD warranty guidance, that there were several terms 
appearing in the original legislation which required definition 
in order to establish a common base for discussing the subse- 
quent provisions. The terms defined were: 57247252 ey 


- weapon system or other defense equipment -- items that can 
be used directly by the armed forces to Carry out Come@am 
missions. For purposes of the statute, only systems jim 
on a per unit basis cost more than $100,000, or for (wie 
the eventual total procurement is more than $10 Million, 
ane IeOVvered 


- prime contractor -- a party that has entered into0 an same 
ment directly with the United States to furnivsi joa aaa 
all of the weapon system or other détenseuecaumonem: 


- design and manufacturing requirements -- the strucemas 
and engineering plans, and manufacturing particulan 
setting forth precise measurements, tolerances | maGemss a 
processes, and in process and finished product testsiaam 
the weapon system or other defense Cama 


- essential performance requirements -- thé operating =cage 
abilities or maintenance and reliability characteris ume 
of a weapon system or other defense equipment thatean. 
determined by the Secretary of Defense to be néceéssadt aaa 
the system or equipment to fulfill the milvtary 37 coumee 
ment for which it was designed 
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oconmPoleme wally COnstituent element of a weapon System or 
CEMemmaetTemase ColIpmMent 


teow ril bescale production -- the manufacture of all 

Vii mommeamTea Ol Svouen ore oOtner derense equipment after 

the manufacture of either the first 10 percent of the 

eventual total production of such system or equipment or 
the initial production quantity, whichever is less 
Peiierutlepnoduction quantity —-- the number of units of a 

Veapome system Of Other defense Equipment contracted for 

Pio ci Got ie Ge Om ll ieee ad LOenroduee lon . 

The new legislation addressed the problem which potentially 
would plague small businesses by exempting entities other than 
meemprime Contractor from mandated warranties. The legislation 
myers £Or the traditional system where the prime contractor 
assumes responsibility for the whole system and then obtains 
momeanties from subcontractors as appropriate. [3:244] 

Micet@sSk silm@erent in warranting initial production units 
Mmminimizead through the caveat that the mandatory requirement 
for a guarantee that the system meets required essential per- 
formance requirements only applies during mature full-scale 
production, as defined above. [3:247-248] 

Biececrpredch to the last of the major issues, that of "no 
mite liability’ resulting from directed designs, is not as 
mecalightforward. Under the new law, the contractor must 
feet COnformance to essential performance requirements, but 
Smieearter negotiation during full-scale production. [3:244] 

item woriererevisions as well. One of the most 


Somat icant is the restructuring and relaxing of the require- 


[neca GepOert any waivers to the Congress. Under Section 794, 
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waivers were permitted. However, DOD interviewees described 
the reporting requirement as so stringent and the emotion 
surrounding incomplete implementation of the law ran Soi 
that any waivers developed below the Secretary 301-1 cpe 
level were simply out of the question regardless of the 
justification. Under the new law, both class waiveromand 
individual waivers are permitted. More importantly, in the 
accompanying legislative history, the “cost-etieetl om as 
Wwalver 1S dépileted@emee dsean Vescemagdliues wy mechanism" but 
rather as a potential natural result of conscientious negotia-— 
tions between DOD and the contractor, 15724072774) 

Another significant change revolves around the requirement 
for remedies. Unlike the original legislation, the revised 
version permits DOD some flexibility in requiring Tremedmees 
In some cases an assessment against the contractor of thei 
amount of a warranty remedy may be inequitable. The new 
legislation allows DOD to be guided by traditional concepts 
of "equitable adjustment" in the administration of the 


Watranty .) (oe 00)| 


H. SUMMARY 
The warranty issue did not spring up Overnmight ome. 
1978 it has been an increasingly important issue in the manages 
ment of Defense acquisition. The DAR Council has addressed 
the coverage of warranties in the FAR and the =services@iags 


developed comprehensive, albeit not necessarily cohesive, 
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Poe elomemrevaraine the employment of warranties. Warranties 
became an emotional public issue with the introduction of 
benator Andrews' legislation requiring their use in Defense 
weapon systems procurements in 1983. The emotion heightened 
fea the reactions of DOD, the services, and the industry. 
Memwas NOt until GAO concurred with the DOD implementation of 
the original legislation that the way was cleared for a less 
Offensive revision, which appeared in the FY85 Defense 


Miiemorization Act. 
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V. SUMMARY ANALYSIS OF THE MiSs UE. 


The warranty issue has been, over the last eighteen 
months, a microcosmic example of Congressional administra 
and regulation of the Defense acquisition process. Itehae 
included all the major players in Defense acquisition pomemes 
Congress, DOD, representatives of small and large Detense 
contractors, and the press. It has embodied politica lime 
peratives and machinations. 

Initially, the issue gave all the appearance of being 
benign and mundane. It was nominally based on the relatively 
Simple premise of assuring delivery to strict quality sStand-= 
ards of Defense weapon systems. The proponents of the legis= 
lated requirement could not see why anyone would argue woe 
the concept of "getting our money's worth". Opponents were 
equally distressed that numerous debilitating tlaws ange. 
law were going unrecognized. 

From the beginning, the Department of Defense was slow 
out of the starting blocks. DOD fought the ®eurstaewe 
requirement mandating warranties as being costly and uneéntomees 
able, but the political initiative belonged to Senator Andwewes 
DOD took issue with the language of the original legislate 
as being vague in some places and imprecise in Others, Otte 


unwilling to provide possible compromise language while theme 


82 


tasesany nope of repeal orf the law. There was a general frus- 
mation that the issue was more Complex than most Members of 
Boneress realized, including Senator Andrews. In the final 
mimeiysts, there was never any disagreement that a well- 
negotiated warranty package could be an asset to almost any 
weapon system procurement. The issue was over the broad 
meaen and potential unintended drawbacks to the original 
legislation. 

From the perspective of Industry practioners, the war- 
momey 1Ssue Was UnUuSUal in its ability to rally the support 
@f diverse and competitive sectors. There was an unusually 
high level of communication among both small and large 
businesses which was relatively void of parochial interest. 
im seneral, their fight took on the same character as the DOD 
argument. The feeling was that while warranties per se could 
De valuable, mandating them in every case was curiously 
meracronal. In the words of Mr. John E. Cavanaugh, a partner 
fomere McKenna, Conner, and Cuneo of Los Angeles, "The idea that 
farm tractors are analogous to weapon systems has a certain 
wholesome goofiness about it". [ 58] 

PeENolom the initial reaction of Congress to the distaste 
monuetne law as presented by the practioners was one of out- 
imeeemover the rejection of the "will of the Congress”, 
—aometally there was a recognition of the complexity of the 
meme adnd the initial effort was reconsidered. If there was 


not such political posturing, emotion, and "motherhood" over 
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"setting what we pay for" from Defense contractors, tiem 
may €ven have Deen gene cca 

This is not to suggest that the only issue involved sie 
whether or not to mandate warranty coverage on DOD acquisitgomes 
Nor even that once the Congress realized that warranties are 
more than ‘indemnification clauses", there would be an appagee 
ciation for their use and their limitations. ~]here =apcumee 
related issues that play heavily on the discussiom 

First is the general strategic concept, embraced alme@en 
universally within current military force structure plannmge 
that maintaining a credible defense posture in the {ac@ouem 
large scale multi-theater aggression requires the developnaam 
and deployment of high technology weapon system alternatives. 
While such a concept appears plausible from the point of view 
of the military manager and simultaneously appears reasonable 
to most military and geopolitical historians, there wea 
increasing sense of uneasiness among many Americans and 
Europeans that we are developing a mechanized defense capability 
which is being tuned to react faster than its human "“mastemes 
and which, once activated, may not be recalled. The »les @anme 
of history aside, it 1s not unreasonable TONex>CeiE aa 
hair-trigger command and control system coupled to the Cima 
inventory of deadly weapons might appropriately cause a sense 
of corporate meérvousness within the jollecvem a. = 

The second issue, although less compelling vin terme 


its emotional appeal, is still a significant issue in termsmoe 
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Tiomniicementmareche Detense modustrial marketplace. The 
dramatic differences between the standard commercial market- 
peetecewanadecice Defense marketplace are frequently misunderstood 
or neglected as a political expedient. Some of the variation 
is structural in nature and other aspects are the result of 
meeelative Or regulatory mandate. In either event, pressure 
memo 15 applied to modify the performance of the Defense 
marketplace through the direct application of commercial 
practices which may or may not apply. 

ities tisteny on thesecurrent warranty mandate includes 
Mecwanical difficulties in addition to these "philosophical" 
pmeebhems. At one point, Senator Andrews indicated that the 
original layetc=pnopesecd was intended “only to change the 
emphasis of the implementation of the DAR/FAR warranty clauses 
from including a warranty only when it can be demonstrated to 
be cost effective to including a warranty unless it can be 
demonstrated not to be cost effective. There could be an 
argument made for such a change to the inclusion of warranty 
@eerages, especially considering their rapidly increasing 
commercial proliferation. Even so, however, the law was poorly 
fomeeeen and poorly staffed. There were few hearings held to 
mmoeiss the issue and, because of the current state of the 
legislative process, early testimony tended to be poorly sup- 
ported and superficial. 

imjes legislation was also poorly staffed in the sense of 


@memeclattonship between Congress and DOD. There is a basic 
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structural differences between legislative and executive 
policy development and administration. Uegistaruneseane 
"graded" on the development of new rules and proeedunocums 
response to problematic conditions occurring in the admits 
tion of the Government. Executive departments, however epee 
"oraded" on the basis of developing solutions to prep ienme 
within the existing regulatory/statutory environment. This 
relationship has helped to lead to an environment where the 
impression is that Congress is "micromanaging”™ the e11oume. 
of the executive branch. This, in turn, has contributeauge 
the development of an adversarial relationship at the” worl 
level between Congress and DOD. This relationship has Deen 
a roadblock to the development of useable warranty leo 1s amen 
It would be presumptive in this work to espouse some 
platitudes that propose to solve all the perceived management 
problems of the United States Government. Considerine@eme 
metaphysics of the legislative process, the counterplay amame 
leaders of the Legislative and Executive branch is propaou 
healthy. Similarly, although Senator Tower and many otiheme 
perceive and decry a lack of leadership in Congress, such 
manipulation is within the nature of Congress and a sadewe 
factory solution cannot necessarily be externally imposeamiag 
attempting to change the structure of the body. Howeve vse 
the staff level, there is great aversion and animosity be- 
tween the executive and legislative factions. This serves to 


foster a relationship characterized by mutual Gdistrisee eee 
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DOpaeMOtinesmand data and could hardly be considered an 
efficient system for maintaining a continuing and productive 
melationship. 

Tf the intent of the legislation is broader than Senator 
Andrews initially claimed, implying a change to the basic 
iiemeketing Concept under which the nation's Defense assets are 
Mmeecured, there is no question that it was at least poorly 
conceived and potentially impossible to administer. It is 
no mere assertion of a Machiavelian "hidden agenda" to assume 
that there is more to the legislative intent than merely 
Meossurime a broader use of the current requirements. In his 
Pomeey meetings with industry executives, and during later 
testimony, Senator Andrews discusses the desirability of driv- 
ing the Defense marketplace toward a more commercial type 
cimronment. In such an environment, the contractor provides 
some stable piece of technology in response to and within an 
established framework of requirements determination, design, 
development and production control. This interpretation of 
miemaevelopment of the warranty legislation invokes a 
mont icantly more complex analysis, one which was totally 
meeglected during the testimony. Even if it was possible through 
Ene Simplistic language of the P.L. 98-212 warranty language 
memerorce a systemic change to the weapon systems acquisiton 
Meeecss aS basic as the issue of complete design control and 
Mmeponsibility, for instance, it is not readily evident that 


such a change would provide weapon systems in consonance with 
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the current national technological Defense Strattera 
addition, there are numerous contract oversight responsibilities 
currently administered by DOD, in-plant inspectienedur eae 
production for instance, which would logically revert tommee 
contractor in a "commercial" environment. tIhis would pias 
an increased burden on the user/recipient to determine, inmea 
detailed sense, that the equipment was manufactured tomeee 
design. It 1S not that such a situation is inherently eva 
but it merely points out that the reconfiguration cee 
Defense marketplace to a quasi-civilian/commercial marketplace 
is significantly more complex than could be accomplished throm 
Pay... 9 C= azaleas 

Several unanswered problems remain. Although the warranty 
requirement is closely tied to the issue of cost-effectivemeus 
a reasonable system for permitting the contracting officer to 
determine the cost/benefit relationships inherent in a warranty 
package simply does not exist. Current theory defines ace 
effective warranty only as being a separately costed line =igem 
less than a couple of percent of the total contraccep. ee 
Such a simplistic view, loosely based on commercial marketing 
experience, neglects any potential variation Of warranty @oiee 
visions and coverage as well as the potential for enrore ee 
remedies. 

Another difficulty, causing deep emotion within tne Geom 
tractor sector, is the effect of the legislation on smal lame 


disadvantaged businesses acting as either prime Contracts 
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SC UPeoltractors. In this sense, the warranty issue does 
HOobeaiverge trom the monochromatme regulatory structure im- 
mesea on the Defense industry as a whole. It will remain a 
Weaeeecr Ob time for the full tinancial effect of the warranty 
egislation to become evident. 

iiemermabeadittrenulty sw and potentially the most crucial, 
remains: the issue of enforcement. You can negotiate the 
Cleverest and most cost effective warranty provisions on 
record, but if you can't enforce the requirements of the 
meerersi1On, there 1S no gain. The inability to ensure that 
Contractual requirements are met are fed from two directions. 

First, there is the records-keeping problem of maintain- 
ing an awareness of what components and systems are warranted 
at what level. Although our automated equipment management 
Systems are becoming more sophisticated, Hie NG sf aGases el tals 
eek incumbent upon the field level technician to identify 
e@oeimitiate a warranty claim action. 

Mie secoua, and by far the most insidious, of the barriers 
Pemertectiye warranty implementation is a matter of attitude. 
Peete mMOt enough to understand the provisions and implications 
of the warranty clauses we negotiate. We must be willing to 
take whatever steps may be necessary to enforce them. 

ine bottom line to the warranty issue is the continuing 
Memento provide effective weapon systems to our soldiers and 
Ssarlors. Need ariae a cost Srrcemive Warranty 1S Only a 


small part of managing a weapon system's operation and 
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maintenance life cycle. It is incumbent upon the managemomm 
of the Defense establishment to ensure that cm@eswade sine 
becomes a useful tool, integral to the equipment’s availabagmeeeee 


rather than an administrative burden to "te senemereeae 
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VI. CONCLUSIONS AND RECOMMENDATIONS 


A. CONCLUSIONS 


= al 


ine obj;ectivesot this research effort Hid a analyze 
f/meomissue Of Warranties in Defense acquisition in order to 
@evellop a historical context, examine applicable costs and 
memetliss and traces the current legislative history. In 


meconplishineg this, several conclusions have been reached. 


foneltsion *¢ | > Warranties Covering Defense weapon systems, 


Pacem oucnasicantly idatterent from warranties Covering com- 
fewe talmwapplicattons ss Commercial warranties are generally 
mpescdm@temclearly define the limits of liability regard- 
Memo rodiwe: Glosely controlled by producer. While 
Defense warranties also define the limits of product 
abiltty tor both the Government and the contractor, they 
also serve frequently as product performance improvement 
Mmeewanisms. In addition, the commercial concept of strict 
Montromover the producttss design, capabalities, and 
quantity produced does not apply to the current Defense 
mequisition environment. 


P 
Conclusion # 2 - The complexity of thwyarranty issue was 


Meeeroatcially well-recognized within-fongress. The paucity 
@pemedarines, the lack of strong initial industrial response, 


and the oversimplification of Senator Andrews' responses 

to the initial DOD objections all served to mask the com- 
Mmimexdity Of the warranty issue. It wasn’t until late Spring 
imeoo that Congressional leaders began to see the magnitude 
ee tne problem. 


eomeimsion # 3 - The life cycle cost implications of war- 
fees Ol) weapon systems are Complex and poorly documented. 
As discussed in Chapter II, warranties dramatically affect 
mamerous components of the cost of owning and operating a 
weapon system. There have been numerous studies relating 
Moeche costs of warranties on products distributed in the 
commercial marketplace. There are, however, few studies 
which even address the cost effectiveness of Defense weapon 
Systems warranties, much less define the discrete values 

of the various cost elements affected. 
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Conclusion # 4 - The warranty requirement of Section 794 


of Public Law 98-212 was inappropriately Coneomoam a 
poorly drafted. It was not clear from the language of een. 
legislation whether the intent of the law was merely to 
pressure DOD for the greater inclusion Of warranty = 7cqemeeee 
ments in weapon systems procurements or to manipulate Che 
basic structure of the Defense marketplace. The vague 
language made the intent of the law ditficule tomeompre 
hend and odious in 1tS apparent appiveatrvam 


Conclusion # 5 - The initial warranty legislation evolved 


in a peculiar fashion and took the acquisition Communes 
by surprise. The introduction of the warranty legis lage 


by Senator Andrews from the floor of the Senate wasweem 
tainly not unprecedented. However, the legislation addressed 
a complex legal and administrative issue without any sub- 
Stantial hearings and without any useful legislative his-= 
tory. The intent of the Congress was poorly transmieue 

and it was left to acquisition managers and therm eam 
staffs to uncover the intent of the legislation ancqeme 
develop appropriate lecal precedents. 


Conclusion # 6 - Section 2304 of the FY85 Defense AuthG@iee 


tion Act and its accompanying legislative history Coupes 
many of the deficiencies of the original warrant, @e oe 


lation. As described in Chapter IV, the revised 1é¢75)2iiae 
addresses numerous barriers to appropriate implementation 

of the warranty requirement as envisioned by Congress 

ine liudano-: 


- the vagueness of the original language 
- the effect on small business 
- the issue of warranties in a concurrent environmen 


- no-fault liability in the event of a directed de-mam 


Conclusion # 7 - Section 794 of Public Law 98-212 requiem 
warranties on weapon systems acquired by the Departmememem 
Defense has been fully implemented by DOD But) oniiiiewaes 
tantly and after intense political machinations. As 
described in Chapter IV, the General Accounting Office study 
of April 1984 described the DOD implementation 6:7. o ae 
within the scope and intent of the law, although praia 
that study, the issue was the subject of intense public 
debate and political posture. 


Conclusion # 8 - The adversarial relationship between Congress 
and DOD at the working level is counterproductive and should 
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Pew eoleascd eI hroughout the evolution of this legisla- 
fiverissue, the DOD and Congress have been at odds. While 
Rec hinethe Nature of the political system for the 
ieadcuchip to imeeract in suéh a fashion, it is disruptive 
to the process when lines of communication at the working 
level are severed or blocked by political posturing. 


Monelusion # 9 = Congress has no clearly opeleulatedane licy 


[ome tie management of the (Defense industrial base. As dis- 
mee caoeiechaptcr 111, Ehewecurrent structure of the Defense 
madustrial base 1S more an effect of the complex Defense 
Meus Ton process tham the result of some clear develop- 
Memeal initiatives by Congress. There is a constant pro- 
Tvferation of overlapping legislative proposals, many of 
Toe contain broad reaching and unintended deleterious 
results. Rather than providing and maintaining an articu- 
ieteed statement Of national priorities, Congress tends, 
rather, to develop and implement solutions to individual 
meobplematic occurrences. 


Conclusion # 10 - The enforcement of warranties is an im- 
portant adjunct consideration to their usefulness which 
has been neglected throughout most of the discussions re- 
Tmaiicuwarranty Vegislation. The enforcement of remedies 
has been a significant issue in every GAO warranty study 
momdate, Eniorcement is crucial to any cost/benefit 

oem sis. there 1s no benefit where there is no enforcement. 


RECOMMENDATIONS 


Recommendation # 1 - The differences between commercial 
warranties and Defense warranties should be addressed and 
established. There are legal and structural differences 
between the Defense and Commercial marketplace. Similarly, 
there are legal and precedential differences between 
Defense and commercial warranties. As an aid to increasing 
the use of warranties within the Department of Defense, a 
DOD policy should be developed and published which addresses 
ite Intent, structure, and use of warranty clauses within 
mires Wepartment of Defense and clearly distinguishes be- 
mocen WOD warranty applications and the applications found 
in the commercial environment. 


Peeommendation * 2 - The Department of Defense should con- 
mee LO monitor the implementation of the revised warranty 
mopislation and recommend improvements. There are great 


Gost implications and potential benefits involved in a 
viable warranty program. Additionally, the popular public 
mionession is that DOD is insensitive to the need for 
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frugality. The budgeting credibility of DOD coulda aoe 
proved through the identification and tracking of warranty 
related issues, through appropriate recommendations to 
Congress increasing the effectiveness of legislative ei pene 
and through providing continuing implementation guidamee 

to Defense agencies. 


Recommendation # 3 - A comprehensive Ss tuay should be under- 
taken to identify and estimate cost setemeumes peculiar 
the weapon system warranty. Warranties are understood in 


the legislation to be inappropriate where they are notvcose 
effective. However, there exists no empirical davaeaee 
dressing the cost of a weapon system warranty COmparcamee 
the benefits derived. While it 1S understood that) ct 
Study could potentially become cumbersome and comme 
there is still a need to provide the contract negotiaeem 
with some understanding of Defense warranty cost behaviors 
to Compare with a ‘contractor S precesawe 


Recommendation # 4 - Warranty enforcement polic1esmame 
mechanisms should be reviewed and updated. Enforcementmem 


a warranty 1S Critical to maximizing its benefit. Asma 
proliferation of warranties expands, personnels oer. 
trained and automated systems developed to identityeywane 
ranted equipments and to appropriately and efficiently wem 
force warranty provisions. 


Recommendation # 5 - There should be established within the 
structure of Congress one entity responsible for the over- 
Sight and regulation of DOD acquisition.) Becamsouo cuame 
political and economic implications, weapon systems ac- 
quisition is a fruitful target of opportunity forenam. 
different factions within the Congress. A sinelembae 
partisan commission Should be establishéd by danweacuace 
Congress to administer Federal acquisition policy 5 Gime 

one group would be tasked with the Congressional oversight 
of the regulatory function as well as with reviewing and 
establishing Defense acquisition policy. Instituting soma 
an arrangement would serve at least two crucial funec mene 

It would simplify the scope of legislation that Cach femoem 
of Congress would have to deal with. There woulda bDeute wes 
overlapping and redundant bills in the works. Additionally, 
it would permit the Defense Department and Derense indiS tie 
to deal with a single voice of Congress, One wilenweo um 
provide less conflicting regulatory and philosophic guidance. 


Recommendation # 6 - Congress should define clearly the 


appropriate structure of the Defense marketplaceyanagaa, 


rect any legislation to developing and maintaining such an 
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Cheeironment. Lt is confusing, in an economic sense, to 
Siieet a ee Market environment tor the purposes of some 
Heoislationyeand A=monopsynistic sovereign-directed market 
momeem@enms. lt 15 equally debilitating to neglect the 
differences in resources and capabilities between small 
business and major prime contractors when developing and 
oo gene sMEony requirements. Agreement on the basic 
structure and economic development of the Defense market- 
meee WOUld at least provide a common basis for the de- 
velopment of meaningful regulatory actions. 


meee OURESSING THE RESEARCH QUESTION 


necianenemcpanement ot Defense and the Defense Industry 
Mipeement the requirement for the private sector to warrant 
Mieepen systems as provided for in P.L. 98-212 and what are 
Siemimplications of this implementation? 


Mitrally the entire Defense acquisition community was 
surprised by the warranty requirement imposed by P.L. 98-212. 
Meewas apparent at DOD that the issue was larger than most 
people thought and that the legislation implied historic and 
heroic changes to the concept and application of warranties 
Mme rtense acquisition. When the initial guidance was de- 
veloped by DOD it was perceived by many as being unnecessarily 
rigorous. It was a tough aia Strmet) €COMSthuction of thie 
Pienrement designed to push the industry into rejecting the 
Mmemmirement itself. While industry did finally respond, the 
foe erions Came too late to force repeal of the legislation. 
Miere were sufficient objections, however, to press Congress 
mememecvisit the issue and to provide clearer and more reasonable 


guidance. 
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The long-term implications of the warrantyeus semana 
not yet manifested themselves. It is not Clear whatever coe 
the legislation will have on the cost of weapon systemsuon 
on the management of weapon system maintenance programs 
within the Department of Defense. In addition yiceuceoree 
Clear what effect, if any, the warranty issue will have on 
the legislative process as it applies to Defense acaquvsiaen 


regulation and management. 


D. RECOMMENDATIONS FOR PUIURE Ss juin 

The long term implications of the warranty legiuslatiem 
on small business will only begin to become evident as war- 
ranty provisions are negotiated and entoréea sone. eee 
range of contracts as called for by the legislation. Aeon 
prehensive examination of the financial impact of the wae 
ranty legislation on small businesses over the next several 
years would be appropriate. 

Another cost implication of the warranty legislation is 
the effect on the cost of individual weapon system COntraeum 
There have been numerous estimates of the cost impact from 
Savings of twenty percent to increased CoStS Of Up TOm cues 
percent. In fact, there have been few definitive studies 
regarding the cost implications of warranties acrosseedce 
spectrum of weapon system life-cycle Costa 

The final issue in determining the long @ternect 1 em. 


of the warranty legislation is in resolving the capavmaeee, 
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of the services to appropriately enforce the mandated war- 
Pmeveonravictons. | What Systems are in place to permit the 
identification of warranted equipments by both the services 


mideby prime contractors?’ How effective are those systems? 
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APPENDIX 3a 


FY84 DEFENSE APPROPRIA1 1 GUT 


H.R. 4185 


Ainety-eaghth Congress of the Wnited Scates of Amer 


AT THE FIRST SESSION 


Begun and held at the City of Washington on Monday, the third day of January, 
one thousand nine hundred and eighty-three 


An Sct 


Making appropriations for the Department of Defense for the fiscal year ending 
September 30, 1984, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the following 
sums are appropriated, out of any money in the Treasury not 
otherwise appropriated, for the fiscal year ending September 30, 
1984, for military functions administered by the Department of 
Defense, and for other purposes, namely: 


TITLE 1 
MILITARY PERSONNEL 


Minrrary PERSONNEL, ARMY 


For pay, allowances, individual clothing, subsistence, interest on 
deposits, gratuities, permanent change of station travel (including 
all expenses thereof for organizational movements), and expenses of 
temporary duty travel between permanent duty stations, for mem- 
bers of the Army on active duty (except members of reserve compo- 
nents provided for elsewhere), cadets, and aviation cadets; 
$15,048,533,000. 


MILITARY PERSONNEL, Navy 


For pay, allowances, individual clothing, subsistence, interest on 
deposits, gratuities, permanent change of station travel (including 
all expenses thereof for organizational movements), and expenses of 
temporary duty travel between permanent duty stations, for mem- 
bers of the Navy on active duty (except members of the Reserve 
provided for elsewhere), midshipmen, and aviation cadets, 
$11,171,278,000: Provided, That notwithstanding any other provision 
of law, funds made available by this Act shall be available for 
payment.of the Aviation Officer Continuation Bonus pursuant to 
agreements accepted from officers of all aviation specialties where 
shortages exist. 


Mirurrary PERSONNEL, MARINE CORPS 


For pay, allowances, individual clothing, subsistence, interest on 
2 deposits, gratuities, permanent change of station travel (including 
all expenses thereof for organizational movements), and expenses ot 
temporary duty travel between permanent duty stations, for mein- 
bers of the Marine Corps on active duty texcept members of the 
Reserve pronded for elsewhere); $3,433,859,000: Provided, That not- 
withstanding any other provision of law, funds made available by 
this Act shail be available for payment of the Aviation Officer 
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demand. For the purposes of this Act, the requirement for “submis- 
sion” of a shipbuiiding claim, request, or demand is met only when 
the certification required in section &(cX1) of the Contracts Disputes 
Act of 1978 is provided and the shipbuilding claim, request, or 
demand is fully documented and substantiated in accordance with 
regulations to be promulgated by the Secretary of Defense. 

Sec. 788. Under regulations prescribed by the Secretary of 
Defense, the Department of the Air Force, and Defense Logistics 
Agency, may test a tlat rate per diem system for military and 
civilian travel allowances: Provided, That per diem allowances paid 
under a flat rate per diem system shall be in an amount determined 
by the Secretary of Defense to be sufficient to meet normal and 
necessary expenses in the area in which travel is performed, but in 
no event will the travel allowances exceed $75 for each day in travel 
status within the continental United States: Provided further, That 
the test approved under this section shall expire on September 30, 
1985, or upon the effective date of permanent legislation establish- 
ing a flat rate per diem system for military and civilian personnel, 
whichever occurs first. 

Sec. 789. None of the funds appropriated by this Act shall be used 
for the transfer of the Department of Defense Dependents Schools 
(DODDS) to the Department of Education, as prohibited by section 
1223 of the Department of Defense Authorization Act, 1984. 

Sec. 790. No part of the funds appropriated herein shall be 
available for the purchase of more than 50 per centum of the fiscal 
year requirements for aircraft power supply cable assemblies of 
each military facility from industries established pursuant to title 
18, United States Code: Proutded, That the restriction contained 
ann shail not apply to small purchases in amounts not exceeding 

10,000. 

Sec. 791. None of the funds appropriated by this Act shall be used 
to purchase dogs or cats or otherwise fund the use of dogs or cats for 
the purpose of training Department of Defense students or other 
personnel in surgical or other medical treatment of wounds pro- 
duced by any type of weapon: Provided, That the standards of such 
training with respect to the treatment of animals shall adhere to the 
Federal Animal Welfare Law and to those prevailing in the civilian 
medical community. 

Sec. 792. Beginning on April 1, 1984, or on the effective date of 

the next adjustment in the General Schedule of compensation for 
Federal classified employees, whichever occurs first, none of the 
funds appropriated by this Act shall be available to pay Variable 
Housing Allowance to a member pursuant to section 403(a), title 37, 
United States Code, in an amount that exceeds the difference 
between $800 and the amount of Basic Allowance for Quarters such 
member receives pursuant to section 403, title 37, United States 
Code, in the case of members with dependents, or the difference 
between $600 and the amount of Basic Allowance for Quarters such 
member receives erenan to section 403, title 37, United States 
Code, in the case of a member without dependents. 
_ Sec. 793. The land and building located on the parce: described as 
lot four (4), block four (4), Fairbanks Original Townsite, section 10 
townsite 1 south, range 1 west, Fairbanks meridian, shall be trans- 
ferred to the city of Fairbanks. 

Sec. 794. (a) Except as otherwise provided in this section, none of 
the funds appropriated by this or any other Act may be obligated or 
expended for the procurement of a weapon system unless the prime 
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contractor or other contractors for such system provides the United 
States with wntten cuarantees— 

(1) that the system and each component thereof were designed 
and manufactured su as to conform to the Government's per- 
formance requirements as specifically delineated (A) in the 
production contract, or (B) in any other agreement relating to 
the production of such system entered into by the United States 
and the contractor; 

(2) that the systern and each component thereof, at the time 
they are provided to the United States, are free from all defects 
(in matenals and workmanship) which would cause the system 
to fail to conform to the Government's pertormance require 
ments us specifically delineated (A) in the production contract, 
or (B) in any other ayreement relating to the production of such 
system entered into by the United States and the contractor, 
and 

(3) that, in the event of a failure of the weapon system or a 
component to meet the conditions specified in clauses (1) and 
(2}— 

(A) the contractor will bear the cost of all work promptly 
to repair or replace such parts as are necessary to achieve 
the required performance requirements; or 

(B) uf the contractor fails to repair or replace such parts 
promptly, as determined by the Secretary of Defense. the 
contractor will pay the costs incurred by the United States 
in procuring such parts from another source. 

(b) A written guarantee provided pursuant to subsection (a) shall 
not apply in the case of any weapon system or component thereof 
which has been furnished by the Government to a contractor. 

ic) The Secretary of Defense may waive the requirements of 
subsection (a) in the case of a weapon system if the Secretary— 

(1) determines that the waiver is necessary in the interest ot 
the national defense or would not be cost-etfective; and 

(2) notifies the Committees on Armed Services and Appropri- 
ations of the Senate and the House of Representatives in wnt- 
ing of his intention to waive such requirements with respect to 
such weapon system and includes in the notice an explanation 
of the reasons for the waiver. 

(d) The requirements for written guarantees provided in subsec- 
tion (a) hereof shall apply only to contracts which are awarded after 
the date of enactment of this Act and shall not cover combat 
damage. 

Sec. 795. None of the funds appropriated by this Act shall be 
obligated under the competitive rate program of the Department of 
Defense for the transportation of household goods to or from Alaska 
and Hawau. 

Sec. 796. No funds appropriated for the Departments of Defense, 
Army, Navy, or the Air Force shall be obligated by their respective 
Secretaries for architectural and engineermng services and con- 
struction design contracts for Muitary Construction projects 
in the amount of $85,000 and over, unless competition for such 
contracts is open to all firms regardless of size in accordance with 
40 U.S.C. $541, et seq. 

Sec. 797. None of the funds made available by this Act shall be 
used to initiate full-scale engineering development of any major 
defense acquisition program until the Secretary of Defense has 
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1983 (48 FR 55607), and December 30, 
1933 (48 FR 57584}. 

Ronald I. Levin, 

Acting Choirmoa, Committee for the 
Implementauon of Textile Se 
Januery 17, 1964. : 


Cocumittee for the ingleenan 0 of Textile 
Agreements 
Commissioner of Customs, 
Department of the Treasary, tlle Ls 
D.C. 
Dear Mr. Commissioner, Under the terms of 
Section 204 of the Agricaltural Act of 19658 as 
amended (U.S.C. 1854}, pursuant to the 
Bilateral Cotton, Wool aod MaeMede Fiber 
Texule Agreement of August 19,1963, 
betweeen the Governmaats of the United = 
Stetes end the People’e Republic of China 
and in accordance with the provisions of ~ 
Executive Order 1185! of March 3, 1972, ae 
emended, you are directed to prohubit, 
effective on january 20, 1984, entry into the 


~ 


- United Stetes for consumpthan and 


withdrawal from warehouse for consumption 
of cotton tsxule producte in Category 352, 
produced or manufactured in the People’e 
Republic of Chine and exported during the 
twelve-mrooth period beginning on Jamuary ~~ 
20, 1984 and extending through January 18 
T8865. in excess of 738,786 doum.' =... 
Texiuve products in Category 352 which - 


have been exported to the United States |: 


dunng the ninety-day period which began oa , 
October 22, 1983 spell be subject to this- 
directive, &.. °. — 

A description of the texte categorise in 
terms of TS.U.S A. numbers wes pablished in 
Ure Federal Register on December 13,1982 (47 


r) rite 


. PR 55708}, as amended on April 7, 1983 (45 FR 


15175}. Stay 3, 1083 (48 FR 19024], December 
14, 1965 (48 FR 55007}, amd December 1, 1983 
(43 FR 5758A}. + So oe. Cir be. awh. 


to carrying out the ebove directions, the 
Commissioner of Custome ahould comstrus - 
eniry wto the United Stetes for comsamption 
to include entry foe consumption into the 
Commonwealth of Puerto Rica 

The action tsken with respect to the 
Goverment of the People’s Republic of «°° 
China and with respect to iurports of cotton: 
textile products from Chine has been ..::: 
determaned by the Committee forthe =| |: 


1306 


- Usplemeniatien of Texnle Agreements to 
~ Involve farmgn affairs (unctons of the United 
’ Stelea Therefore, these directions le the 


at 


Commissioner of Customa, which are 


’ 


excepticn to the rule-making provisons of 5 - 
USC 533. This letter will be published tn the 
Federal Regisier, ; a . 
Stocerely, rs i . ha 
RooeldL Lenn, | c= 
Acting Chauman. Cammuttee for a 7 
Implementotion of Textile Agreements. 


[FA Don a-1598 Filed 1-13-94 £43 sm} 
BFLLING CODE 35 10-On-w 





*The loval hue nol haen adwated 10 account jar 
any .npans exported belere jaauery 20 1984 





COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Addition to Procurement List 


SUMMARY: Thie action adda to 
Procurement List 1984 e commodity to 
be produced by workehope for the blind 
and other severely handicapped. 
SPPECTIVE DATE: January 20, 1964. 
aporess: Committee for Purchase from 
the Blind and Other Severely 
Hendicapped, Crystsi Square 5, Suite 
1107, 1735 Jefferson Davis Highwesy, 
Arlington, Virginia 22202. 

POR PURTHER INFORMATION CONTACT: 
C. W. Fletcher, (703) 557-1143. . 
SUPPLEMENTARY InPORMATION On 
August 5, 1963, the Committee for —- 
Purchase from the Blind and Other _-- 
Severely Handicapped publisheds - 
notice (48 FR 35895) of proposed 
eddition to Procurement List 1964, 
October 18, 1983 (48 FR 48415). 

’ After considerstion of the relevant 
metter presented, the Committee bes 


_—- 


determined that the commodity listed 


below ts smtable for ent by the 
Federal Government onder “1 usc 40-- 
48c, 86 Stat 77. .: - 

] certify that the alleaee prups will, 


‘pot have a sigroficant impect cn a cae 


eubstantie! namber of small enuties. The 

major factors considered were: 11: -- 
a. The ection will not resdltinany .,. 

edditional reporting, recordkeeping or . 


_ other compliance requirements. x 


b. The ection will not have a serious” 
economic impact on any contractor for 
the commodity listed. © _ 

¢ The sction will result in me Sorc 
emal] entities to produce e commodity , 
procured by the Government. 


Accordingly, the following commodity 
is hereby added to Procurement Liet 
1984: ; A 
eteg oo haa elena fe — 
Sheet, Bed, Disposable; 7230-00-120-6378 7 
C W. Fletcher, ; catheters < ce t Pr is 
Execuuve Director, me ne Boe ars 
[FR Dec. 26-1083 Filed 1-16-04 Geb amy euch: 


BILLING COOE 6630-33-48 Sees Oe 





Proposed Additions to Procurement 
List % 
SUMMARY: The Committee hee received 
propossis to edd to Procurement Liet - 
1984 commoditiee to be produced by and 
services to be provided by workshope 
for the blind and other severely 
hendcapped. 

Comments Must Be Received on or 
Before: February 22, 1984. 
ADoreESS: Committee for Purchase from 
the Blind and Other Severely 


Vom 


“" . acnore Notice.-. 





Handicappad, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virgima 22202. 
FOR FURTHER INFORMATION CONTACT: 
C. W. Pletcher, (703) 557-1145. 
SUPPLEMENTARY tnFORMATION: Thie 
notice ts published pursuant to 41 US.C 
‘A7({e}(2), 85 Stat. 77. Ite purpose is to 
provide interested persons an 
opportunity to submut comments on the 
possible impact of the proposed acnons. 
lf the Committee epproves the .. .. 
proposed sdditions, all entitles of the 
Federal Government will be required to 
the commodities and services 
ted below from workshops for the 
blind or other severely handicapped 
It is proposed to edd the following ~ 
commodities and servicesto x 
Procurement List 1£84, October 18 1983 © 


(48 FR 48415}: PE PRESS OPS cat 
Clase 2540 al nate 

Kit, Deep Weter Fording 2340-00-780--0844 
Claes 623 : .. ‘ 


¢ Slippers, Convalescent Putiant’s: 6532-00— 


Claas 7510 
Binder, Awerd Cartificate: 79102-00-735-7077 
Clase 115 Seg re eae core 


Box Shipping 8115-01-083-3790 =?) 


SIC avez ah e. 4y. Sa en ve 
Grounds Malstenance, Pederal Catlec 20 os 
~ Central Avenue, Alameda, California -° 
Grownds Maintenance, U.S. Court of Appeals, 
7Ub and Mission Streeta, ss rencizcn, a 
Califorma’. -* or 

. e t 


she Valet : 


CW. Fletcher, **’ ° 
Executive Director: 


(7 Om wes ried ansn  a nee : 
: ; , nes Sy Sal SqOU ee 
yee 
i) » 
ne eee 
DEPARTMENT OF DEFENSE ; = 
a Ae. (0 ye wwe 
Gince of thelsecestary phtpoalecih o> 
sera. eae Vane a eer 


Launcr: Office of the Secretary. “DOD. 


mia. Lt Awe 





te . 


SumMARY: By this notica, the. 
Department of Defense seeks written - 
comments on propoeed guidance to 
implement eection 794 uf the 
Department of Defense Appropriations 
Act, 1984 (Pub. L. 98-212). which 
providee that no funde may be obligated 
or expended for tbe procurement of a 
weapon aystem univas the contractors 
for such system provide certain wnitten 
guarantees to the Uarted States The 
proposed mudance provides specific 
direcuon to beads of DOD Components 
with respact to DOD policy and 
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procedures. developed as a result of 
Section 794, for requimng and obtaining 
such guarantees at the weapon system 
or Component level or both in 
connection with the procurement of 
weapon systems by the Department of 
Defense. 

DATES Written comments must be 
received by February 12, 1984. 
addeess: Office of the Deputy Under 
Secretary of Defense for Research and 


Engineering (Acquisition Management), 


The Pentagon. Room 2A330, . 
Washington, D.C, 20301. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Ron Bulmer, (202) 695-4235. 
SUPPLEMENTARY INFORMATION: : 
Development of guidance to maet the 
statutory requirements of section 794 
has required revision of. or tradeoffs 
between a number of fundamental + 
procurement poliqes. Our practice of 
applying warranties when appropriate 
in competitive firm fixed price type 
contracts has been modified by the 
statutory requirement to include 
guarantees in all procurements that 
qualify regardless of whether °°» 
compettive or not and regardless of 
contract type. Section 74 requires 
acquisition of guarantees for weapon 
svsterns which reverses long standing 
DOD policy of using warranties 
selectively at the subsystem and 
Component level rather than the 
systemslevel. - he 


Implementation of section 784, a copy 


of which js reproduced below.da >«. 


anucipated to require increased oe, 


surveillance and enforcement of 
guarantee provisions by contract 
admumistration facilities both within the 
government and within industry. Since 
there will be significant assumption of 
msk by defense pmme contractors as a 
result of this statute. in all probability, 
greater nsks will have to be shared by 
subcontractors and vendors. 


CON IL the contractoz; su. Yo ete 


a of (B) in any other agreement relat 


Sac. 794. (a) Except as otherwise provided in thus cection, none of 
the fuads appropnated by this or any other Act may be obligated or 
expended for the procurement of a weapon syelem unless the prime 
contractor or other contractors for such system procides the United 
States with wniten guarantees— 

a (1) that the rystem and each component thereof were gestern 
e and manufactured so as to conform to the Government's per- 

_ formance requirements as specifically delineated (A) in the pro | 
oe duction contract, or (B) in any other { relating to the 
-, production of such system entered into 


the United States and a4 


wee ey tee Ut 


- (2 that the system and fark ompirene hee at the time - 


. they are provided to the United States, are free from all defects 

- (in matencls and workmanship) which would cause the system 

.t0 fas! to conform tp the Government's performance require-_ 

< Ti. maents as Sn oltee delineated {A} in the production contract, 
system entered into by the United 
Pasi DP Sara SA awed EOF Tae) i sas ‘. 


oh, ‘» we 


es 


ep>a eet (i Pat 


Pe 


to the productioa ack ae 
tes and the contractor, ES 


os Tie af 


. ae in the eveat of a failure of the weapon syslem or a a 
me , component lo meet the conditions specvies in clauses (1) and .. 


> 


-_ vy, ae 


a Neo 4m try alan "ere at 


a: ~ 


required performance requuements; or. an 


'_ @ ev 


su Pn = ss 
tA) the contractor Gill bear the east 6 alDeerk Rear ae ; 
ee . lo repair or replace such parts as are necessary to achieve, 1 
: oe Prvns the 


BE - (B) of the contractor fails to repair or replace such parts . 


ae promptly, as determined by the Secretary of Defense, the 
8 ~ , Contractor uxt! pay the costs incurred by the United Slates | 


Sue 


. in procuring such parts from axother source. 
me A el i guarantee provided pursuant to subsection (ad shall — 
ply im the case of any weapon system or component thereo 
ee hoeees furnished by the Government to a contractor. ““*~ 
(c) The Secretary of Defense may waive the requirements of subsec- 


A ony = 
~ . 


* tian (a) in the case of weapon syatem if the Secretary— ate + oe 


-<.° (1) determines that the waiver ts necessary in the interest of | 


“2 the national defense or would not be cost-effective; and pile: 
42) notifies the Commiitees on Armed Services and Appropri- 


” 


“ations of the Senate and the House of Representatives in wnt. 9 


- ing of his intention to waive such requirements with respect to 


‘such weapon system and includes tn the notice an explanation 


of the reasons for the waiver. 


{d) The requirements for written guarantees 
tion (a) hereof shall appiy only to contracts which are awarded after 
the date of enactment of this Act and shal] not cover combat 
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Policy Guidance 


Section 794 of the Department of 
Defensa Appropnations Act, 1964 
requires that written guarantees be 
obtained in connection with the 
procurement of weapon systems. This 
guidanca is issued to provide for 
implementation of section 7S. [t sets 
forth the policy and procedures for 
requiring and obtaining such guarantees 
at tha weapon system and/or 
component level. Leos ae 
1. Defintions © ©. «>> ™ 

For purposes of this guidance:. 

(a) “Weapon System” Is equipment 
which, without substantial modification, 
is or can be used directly by armed 
forces to carry out combat missions. By 
way of illustration, tha term includes 
bombers, fighter aircraft, attack 
helicopters, combat naval vessels, 
strategic and tactical missiles, tanks, 
combat vehicles, smal] arma. torpedoes. 
bombs and artillery. The term includes 
software. ordnance, relatad support 
equipmant, such as ground handling 
equipment. training devices. test 
equipment, and their accessories. 

(b) A “component” Is an ETE or 
any combination of parts, 


_ subassemblles, and aasemblies a Batnted): - 


together in manufacture, assembly, 
maintenance, or rebuild. Spare parts, per 
. . $e. are not deemed components unless | 

_ otherwise fitting this defiaition:\ cae 

_{c) A“procurement” is adirect\- 
‘contract between tha govarnment and 4 
_ contractor for the producton of a. 
weapon system and/or components 
thereof, /rrespective of contract type. 

{d) A‘ “specified performanca = 
requirement’ is any specifically ‘© ~~ 
delineated mandatory performance 
requirement set forth anywhere in 8 
government production contract for 4 
weapon system or in any other 


he 


agreement relating to the production of ~ 


such system incorporated or referenced 
in such contract. 

(e) “Conform” means designed and 
manufactured so as to meet or achieve. 
or both, tha government's specified 
performance requiremant.: 


ore 


. 1 


‘ constituta a contract award. 


_ thereof are free from such defects in 


(f} “Bear the cost of” means at no 
increasa in contract pnce irrespective of 
contract type. Tha writen guarantees 
sat forth in s contract award for the 
production of a weapon system shalj be 
8 separately priced firm fixed pnce lina 
Item. 


(3) “At no cost to the government” 
means thst the costs will not bs 
reimbursed the contractor directly or 
indirectly under the production contract 


_ for the waapon system or any other 
 govarnment contract (except for tha firm 
-..» fixed price guarantea line item). 


2 This guidance applies only to 
contract swards mada eh March 14, 
1964. -- 


For SurDates A this guidence: 


(e}) A modification t6 s contract to add 
sdditional quantities constitutes s 
contract award. 

(b} The exarcise of a priced 
production option even when no furthar 


~ definition or negotiation of terms is 


required constitutes s contract award. 
(c} Tha notice to proceed with 
quantities sfter the first year quantity In 
8 multi-year procurement does not 
{d) The placement of an order undar s 
ssic agreement or basic ordering 
agreemant constitutes a contrect eward. 
{e) The definitization of an existing 
» redeterminable contract does not | 
" constitute anewaward~ °° | 
(f) Tha dafinitization of a latter 
“contract consUtutes s contract award. 


| 3. Except to the axtant otherwise 
aera harein, all government 
contracts for the production of s weapon 


op 


‘* "system or components thereof shall 
":’ contain aclause: _ oe a 


(s} Guaranteeing that the wespon, 
system and each component thereof 
were designed and manufactured so ss 
to conform to the government's specified 
performance requirements and thet, at 
tha time of delivery to the government, 
the waapon system and each componant 


matarials snd workmanship as would 


causa ths system to fail to conform to 
4 fe 25a oe ” 
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the government's speafied performance 
requirements delineated in the contract. 

(b) Guaranteeing that the contractor 
will bear the cost of all work promptly 
to repair or replace such parts as are 
necessary to achieve the rquired 
perfarmance requrementis and 
prowiding that if the contractor fails to 
repair or replace parts promptly as 
required by the coatract, thea contractor 
will reambursa the government for any 
cost incurred by the government in 
procumng such pars from another 
source. --- : 

4A baile ciate that may be used 
(ee this purpose in cootracts foc less 
coraplex weapon systems is attached. 
For complex systema, whan diffarent 
types of requirements (see pasagraph 5} 
are present. special cuarantee clauses 
may be written *. 

§. Tha wntten guarantees called for 
herein pertaining to design and 
manufacture ao as to conform to the 
government's specified performance 
requirements will generaily be of esther 
or both of two types: 

(a) When the specified performance 
reqvirement(s) is a test or demonstration 
end the requirements(s} js deemed to be 
satisfied upon the satisfactary ; 
completion of the specified teat or 
demonstration, for example, of a first 
prototype or production unit the =”, 
guarantee strefl provide that. in the : 
event of a failure of a weapon system or 
component to complete satisfactorily the 
specified test or demonstration. the 
contractor shal] perform promptly all 
design and manufacture work as 
necessary to conform to tha 
governmeat’s specified performaoce 
requirements at no increase in contract 
price and at no cost to the government 
and to completa satisfactonly the 
specified test or demoastration at no 
increase in contract price. 

(b) When the specified performance 
requirement(s} consists of the operation 
of the system without designated 
failures for a specified penod or 
interwal, tha guarsotea shall. ata 
minimum. provide that, in tha event of a 
failure of a weapon system or . 
component thereof within the stipulated 
penod to meet the designated 
performance requiremeni(s), the 
contractor shall promptly. at no mcrease 
in contract price and at no cost to the 
government. perform all work to (1) 
design and manufacture the system and 
each component thereof so as to 
conform to the government's spdcified 
performance requrements as 
specifically delineated and/or (2) repair 
and/or replaca such parts as necessary, 
to meet the designated performance 
requirement at no increase in contract 
price and at no cost to the government. 


v 








6. In contracts fur weapon systems. 
however, there are {wo tvpes of 
guarantees. One for performance to 
insure cooformity of design and 
manufacture io specifically delineated 
performance requirements (as set forth 
above): and, one for freedom from o// 
defects in materials and workmanship 
whach would causa the system not to 
achieve the specified performance 
requiremertas Tha latter ls a separate 
and distinct guarantee provisian which 
would attach to a// delivered end items 
under the weapon system contract fora 
specified period of time. These 
guereatees are not mutually exclusiva 
and both will be contained within 4 
_ single contract for a weapon system or 
“components thereof. 

7. Consistent with the policy stated in 
DAR 1-324, the coatract may provide 
such odditional warranty protection and 


-. > \temedmes thereofasmay bedeemed 


appropnate by the i al a the 
citcurasise@ces., - * 

8. The duration of the writen 
gwarantee shal! be tailored. as ane 
appropriate. to the specific contract 
award. The duration of the wntten 
guaraniee(a) within any given contract 
award need not be the same for all 


specified performance requirements ++ 


9. Payment for the written guarantea 
skall be made an a pro-rata basis at 
time of de!nery of the contract end 
items covered by the guarantee. 

* %0. Daring negotiation of a proposed 
contract, care must be taken to identify 
firm and/or prescribed performance 
requirements that have been included in 
the specifications and other relevant 
documents in order to avoid later 
dispute. These performance 
requirements should be renewed to 
assure that they are realistic and - 
achievabla and that the performance 
requirements specified in the contract 
accurately reflect the needs for the 
weapon system. Unless otherwise 
indicated by the government. a// 
specified performance requirements fall 
under the performance guarantee(s). Lf it 
should be determined that a wnitten 
guarantee at the weapon system level js 
not cost-effactive or otherwise not in tha 
interest of the national defense. the 
identification and examination of 
appropnate components of the weapon 
system for applicability of a written 
guarantee(s) is also required. This 
examinatian should includa s review of 
individual performance parameters 
{such as durability) for application of a 
wnittan guarantee if comprehensive 
coverage is determined to be infeasible. 

11. During negotiation of tha contract, 
each circumstance(s)} that could have 
tha effect of voiding the guarantea 
should be identified and specifically 


i. a) 
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delineated in the contract. For example. 
if the ruarantee would be voided, in 
whole or tn part. by the subsequent 
incorporation of spare parts that were 
not predetermined to be a duplicate of 
the replaced part. thus should be the 
subject of negotiation. Contracting 
officers should not agree that any 
circumstance(s} will void the guarantea 
tmiess the relationship between the 
circumstance(s) and the performance 
requirements 1s direct and the 
circumstance(s) identified as voiding the 
warranty is beyond the control of and 
pot attnibutable to any fault of the | 
contractor, “™:. ee 

12 The firm fixed price of the 
guarentee({s) should be identified 
separatety. In order to facilitate the 
identification of the cost of the 
guarantee, it shall be set forthin the | 
contractasaceparatelineitem. “ 

{a} In determining whether use of a 
guarantee is cost effective to the os 
government, the benefits to be derived © 
from the guarantee must be related to 
the costs of the guarantee to the 
government. Guarantee costs arise from 
the contractor's charge for accepting the 
deferred liability created by the 
guarantee and from the goverrmument's 
administration and enforcement of the 
guarantee. In most cases, contractors 
will quote a higher price to prowde the 
guarantee, Competition will be a major 
factor in the price quoted by tha 
contractor to the government fortha  ' 
guarantee. In addition, the expenence of 
the contractor in producing the item is 
another major factor in the cost of the 
guarantee since it may rely on an 
actuanal basis to assess financial risk. 
Asa further consideration, the 
estimated cost to the government for 
correction or replacement by the 
contractor, by another source, or by the 
government in the absence of a 
guarantee. should be compared to the 
guarantee costs considered above. 

(b} There are other factors which must 
be considered in determining whether 
the guarantee is cost effective such as 
any indirect costs to the Government 
necessary to maintain the guarantee in 
effect. For example, if certain spare 
parts must be purchased only from 
designated suppliers in order to keep the 
guarantee in effect, the agtimate of the 
loss to the government attributable to 
this limitation on competition should be 
estimated By way of a second example, 
the effect on breakout and competitive 
procurement of weapon system 
components should be considered. 

13. The waiver authonty granted in 
Subsection 794(c) is hereby delegated to 
the Secretaries of the Army, Navy, and 
Air Force and to the Directors of 


ae TN AS ee Ae | eke Gem ea = eo 
ee | re te eee 


Executive, 


. 


N 
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Defense Agencies with authonty to 
redelegate not below the level of the 
Vice or Assistant Commander of a 
Major Command or the Assistant 
Director of e Defense Agency. Class 
waivers for specific programs may be 
granted, when justified. Class waivers 
may not be approved below the level of 
the Assistant Secretary of tha Military 
Department or the Director of a Defensa 
Agency. A wniten record will ba kept of 
each waiver granted, together with 
supporting documentation. to meet tha 
reporting requirements to the Congress. 
A waiver of the guarantee requirements 
A whole or in part set forth abova must 
a: 

(a) Supported by a written 
determination that the waiver is 
necessary in the interest of the national 
defense or would not be cost-effectiva. 

(b} An intention to waiver such 
requirements must be forwarded to the 
commultees on Armed Services and 
Appropriations of the Senate and the 
House of Representatives in wniting, 
including in the notice an explanation of 
the reasons for the waiver(s]. 

(c} Nonfication of all class waivers 
will be sent to the DoD Acquisition 


Yer “i+ 4° % «- 


14. This eidancel 18 affective << 


+e > = 


unmediately. & \ 
Guarsotee a ea. | . 
(s] Notwithstanding inspection and ~ — ‘ 


“s . scceplance by the government of supplies = * 


furmahesa under this contract or any Provision 
of this contract concerning ths ro moe 
conclusiveness thereof, the contractor 
guarantees: 

(1) That line item — ‘and aN iy commonent 
thereof are deaigned and manufactured 80 ss 
ta confurm to the performance requiremenis 
of this contract and ail other supplementary 
agreements relaling to the production under 
this contract of line item —— entered into by 
the United States and the contractor, and 

(2] That lins item —— and each component 
thereof at the ame of delivary, are free from 
all defects in maternals snd workmanship 
which would cause the jine item to fau to 
conform to the performance requirements of 
this contrect snd sil other supplementary 
agreements relating to the production under 
this contrsct of lins ttem entered Into by 
the United States snd the contracton 
provided. however, thst with respeci to - 
government-furnished property the 
contracior’s guersniee shell exiend only lo its 
proper insiailation so as nol to degrade its 
performsnce and/or reliebility. uniess the 
contrscior performs some modifications or 
other work on such property, in which case 
the contrecior 6 warranty shall extend to 
such modificalion or other work. 

(bd) In the event of a failure of line item —— 
to meel ths conditions specified in 
subparagraphs (a}(1} of (ai(2) above: 

(1} The contrector wiil promptly repair or 
replace such parte s6 are necessary lo 
achieve the required performance 





requirements end the contracior shall bear all 
cosis in connection therewith, or 

(2] {f the contractor fails to repair or 
replace such parts promptly, ss determined 
by the contreciing officer, the contractor will 
pay the costs incucted by the zovernmeni (n 
procuring such parts from another source and 
in accomplishing the repsie. 

(c] The contractor will also prepare and 
furnish to ihe government! data end reports 
applicable to any correction required under 
this clause (including revisioo and updating 
of all affecied dets cailed for under this 
contrecl] at no increase in contract price or 
cost to tha yovernment. 

(d) When itema covered under ihe 
guarsniee are returmed to the contracior, in 
pursuance to (his clause. the contractor will 
bear the transportation cosie from the place 
of delivery specified in ths contract 
(irrespective of the f ob. point or point of 
scceptance] lo ibe contractor's plant and 
return. 

(e) If the government determines that it 
does nut require repair or replacement of 
defecnve or nonconforming supplies. ihe 
government shall be entitled to sn equitable 
sdjusimeniin the pnce of such supples. 

(f} The contracior shail be noufied ia 
wniting of any failure of line item or any 
component thereof subject to the guarentee 
sel forth 10 paragraph {a} above within —— 
days ufter liscovery of the failure. Upon 
elecnon by the government of 8 remedy in 





’ eccordance with paragraph (b] ur {c] above. 


the contractor will, notwithstanding any 
disagreement regerding the guarentee, 
compiy with such direction in the event itis 
later Getermined thal the failire wae aot 
subject to the guaraniee sei forth in 
psragraph (a] above, the contract price wil 
he equitably adjusied > 

({g] The guarantee promsioas of this clause 
do not epply to combst damage. 

(b] For purposes of this clause, the term 
“performance requiremenis* mesns only 
thoss performance charsclensncs ths! are 
msndatory. The term “performsnce 
requiremenis” doas not include performsnce 
charactenstcs that are Sa aaleos $s goals or 
objectives, 

(i] The nghts and eS meilies ofthe. 
Government promded in this clause are in 
sddition to, and do not limit, any mghts the 
government mey have inder any other clauss 
of the contract. Disputes ansing under this 
clause will be resolved In accordence with 
ths clause of this contract ennued Disputea 


Dated: January 17, 1964. ss 
ML S. Healy, ss 
OSD Federai Reeisler Liatson Officer, 
Department of Defense. 
[FR Doc 86-1828 Ffled 1-10-44 444 am} 
BALING COOE 1410-01-m 





Department of The Alr Force 


Intent To Prepare a Oraft 
Environmentai Impact Statament (EIS) 


The National Guard Bureau proposes 
to relocate the 146 Tactical Airiitt Wing 
with its 16 C-130E's from Van Nuys 
Airport to NAS Pt Mugu. CA, 


LoS 


Federal Register / Vol. 49. No. 14 / Friday, January 20. 19u4 / Notices 


With 500 general aviation aircraft 
based ut Van Nuys and over a huilf 
million annual operanons, air tratfic and 
flving safety are pnmary reasons for the 
move. The 146 TAW already 
accom pushes its traific pattern and 
instrument training at other airlields 
having fewer aircraft movements. Tha 
146 TAW is currently limited to initial 
takeoff and full stop Ete: at Van 
Nuys. 

The National Guard Bureau haa 
completed a preliminary survey for 
candidate sites. Two alternate location 
sites are Norton AFB San Bernardino 
County and Air Force Plant No. 42. 
Palmdale, Los Angeles County. There 
will be no change in the number of 
military and civilian personnel 
employed. 

The enviornmental analysis will cover 
such topics as pmnme and unique 
farmiands. tloodplains, wetlands. noise. 
air Quality, water quality. biotic 
communities, compatible land use, and 
socioeconomuc unpact. 

Participation in the environmental 
analysis process by interested federal, 
state, and local agencies, as well as 
interested pnvate organizatione and 
individuals, ts invited. Public meetings 
will be held in early March 1964 to 
review the proposed action and 
facilitata public involvement in the 
environmental analysis. Exact tume and 
place of meetings will be announced in 
the local new media. 

It ie estumated the draft EIS vil be 
availabla for public renew and 
comment in August 1984. Questions 
concerning tha proposal. public 
meeting(s) and EJS may be directed to 
Mr. Don Williams, ANGSC/DEV, 
Andrews AFB, MD 20331, oad 961-0693. 
Winmbel F. Holmes, 

Aur Force Federal Register Liaison Offices. 
(FR Don, 64-1543 Filed 1-19-64 445 em} 
SaLiuwa COOG 7010-0 1i-M 
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Oepartment of the ye mao of 
Engineers : 


Intent To Prapare a Oratt 
Environmental impact Statement 
(DEIS) for Cepertment of the Army 
Permit Ta Construct a Peat Processing 
Plant In Milford and Bradiey, Maine 


AGENCY: Army Corps of Engineers. 
DOD, New England Diviston 


action: Notica of intent lo prepare a 
draft environmental impact statement. 





summary: 1. The New England Division 
of the Corps of Engineere will ba 
reviewing df dpplication io be made by 
Signal Cleantueis. Inc. of Hampton, New 
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